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lation and control of navigable rivers; to the Committee on
Rivers and Harbors.

By Mr. FORNES ; Petition of the North Side Board of Trade,
New York, favoring the passage of House bill 26677, for the
relocation of the pierhead line in the Hudson River between
Pier 1 and West Thirtieth Street; to the Committee on Inter-
state and Foreign Commerce.

Also, petition of Kirtland Bros, & Co., New York, N. Y., and
the Northwestern Mutual Life Insurance Co., favoring the pas-
ange of House bill 36, affording Federal protection to migra-
tory birds; to the Committee on Agriculture.

By Mr. FULLER: Petition of Coleman Barber, Woodburn,
Town, favoring the passage of House bill 1339, granting an
increase of pension to veterans who lost a limb in the Civil
War; to the Committee on Invalid Pensions.

By Mr. HINDS: Petition of Sagadahoc Grange, No. 31, Pa-
trons of Husbandry, Bowdoin, Me., favoring the passage of the
Page bill (8. 3) for Federal aid for vocational education; to the
Committee on Agriculture.

By Mr. KALANTANAOLRE: Petition of the Chamber of Com-
merce of Honolulu, protesting against the proposed removal of
the lighthouse tender Kuku from Hawaiian waters; to the Com-
mittee on Interstate and Foreign Commerce.

Also, petition of the Chamber of Commerce of Honolulu, favor-
ing the passage of bill making appropriation for the improve-
ment of the Honoluly Island; to the Committee on Rivers and
Harbors.

Also, petition of the Chamber of Commerce of Honolulu,
favoring the passage of legislation permanently stationing a
properly equipped revenue cutter on the Pacific coast; to the
Committee on Interstate and Foreign Commerce.

By Mr. LINDSAY : Petition of W. J. Hoggson, New York,
favoring the passage of the bill making an appropriation for
the Lincoln memorial; to the Committee on the Library.

Also, petition of the Chamber of Commerce of the United
States, Washington, D. C., relative to the passage of bill for
its incorporation under a Federal charter; to the Committee on
the Judiciary.

Also, petition of the Chamber of Commerce of the State of
New York, protesting against the passage of Senaf® bill 7208,
proposing changes relative to the carriage of cargo by sea; to
the Committee on Interstate and Foreign Commerce.

Also, petition of Coleman Barber, Woodburn, Towa, favoring
the passage of House bill 1339, granting an increase of pension
to all veterans of the Civil War who lost an arm or leg; to
ihe Committee on Invalid Pensions.

By Mr. LITTLETON: Petition of the Woman's Christian
Temperance Union of Succasunna, N. J., favoring the passage
of the Kenyon-Sheppard liquor bill preventing the shipment of
liquor into dry territory; to the Committee on the Judiciary.

By Mr. ROBERTS of Massachusetts: Petition of the Cooper
League, of Washington Street Baptist Chureh, Lynn, Mass,
favoring the passage of the Kenyon-Sheppard liquor bill pre-
venting the shipment of liquor into dry territory; to the Com-
mittee on the Judiciary.

By Mr. SCULLY : Petition of the Farmers' National Con-
gress, Chicago, Ill., protesting against the passage of the section
of the Post Office appropriation bill requiring the publishing of
circulation lists, stockholders, etc.; to the Committee on the
Post Office and Post Itoads.

Also, petition of the American Federation of Labor, favoring
the passage of Senate bill 3, giving Federal aid to vocational
education; to the Committee on Agriculture.

Also, petition of the Grain Dealers’ National Association,
favoring the passage of Senate bill 957, for the regulation of
bills of lading; to the Committee on Interstate and Foreign
Commerce,

By Mr. STEVENS of Minnesota: Petition of the Minnesota
State Forestry Board, protesting against the passage of legisla-
tion transferring the control of national forests to States where
guch forests are situated; to the Committee on the Publie Lands,

By Mr. THAYER: Pefition of John E. Gilman, past com-
mander in chief, Grand Army of the Republic, favoring legisla-
tion creating a memorial fo Lincoln in the form of a * Lincoln
way ”; to the Commitfee on the Library.

By Mr. TILSON: Petition of the Connecticut State Board of
Eduecation, favoring the passage of Senate bill 3, for Federal
aid for vocational education; to the Committee on Agriculture,

By Mr. WICKERSHAM : Petition of resident Alaska fisher-
men at Ketchikan, favoring the passage of legislation by Con-
gress preventing the setting of fish traps in tidal waters in
Alaska; to the Committee on the Territories.

By Mr. WILSON of New York: Petition of Pine Bluff Lodge,
No. 305, Brotherhood of Railroad Trainmen, protesting against
the passage of the employees' compensation bill; to the Com-
mittee on the Judiciary.

SENATE. :
Tuorspay, January 7, 1913.

Prayer by the Chaplain, Rev. Ulysses G. B. Pierce, D. D.

The Secretary proceeded to read the Journal of yesterday’s
proceedings, when, on request of Mr. Lopae and by unanimous
consent, the further reading was dispensed with and the Journal
was approved.

SENATOR FROM TEXAS.

Mr. CULBERSON. I present the credentials of R. M.
JoHuNsTON, appointed a Senator from Texas by the governor of
that State, and ask that they be read and placed on file,

The PRESIDENT pro tempore (Mr. BAcox). The Secretary
will read the credentials.

The credentials of R. M. Jonxsron, appointed by the governor
of the State of Texas a Senator from that State to fill the
unexpired portion of the term ending March 3, 1913, occasioned
by the resignation of Joserrm WEeLpoN BAILEY, were read and
ordered to be filed.

Mr. CULBERSON. The Senator appointed is present and
ready to take the oath of office.

The PRESIDENT pro tempore. The Senator appointed will
present himself at the desk for the purpose of taking the oath.

Mr. JonnsrtoN was escorted to the Vice President’s desk by
Mr. CurBerson, and the oath prescribed by law having been
administered to him, he took his seat in the Senate.

ELECTORS FOR PRESIDENT AND VICE PRESIDENT.

The PRESIDENT pro tempore laid before the Senate a com-
munication from the Secretary of State, transmitting, pursuant
to law, an authentic copy of the certificate of ascertainment of
electors for President and Vice President appointed in the State
of Rhode Island at the election held in that State November 5,
1912, which were ordered to be filed.

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by D. K. Hemp-
stead, its envolling clerk, announced that the House had passed
the bill (8. 109) to authorize the sale and disposition of the sur-
plus and unallotted lands in the Standing Rock Indian Reser-
vation, in the States of South Dakota and North Dakota, and
making appropriation and provision to carry the same into
effect, with an amendment, in which it requested the concur-
rence of the Senate.

The message also announced that the House had passed the
bill (8. 5674) for the relief of Indians occupying railroad lands,
with amendments, in which it requested the concurrence of the
Senate.

The message further announced that the House had passed a
bill (H. R. 16843) to consolidate the veterinary service, United
States Army, and to increase its efficiency, in which it requested
the concurrence of the Senate.

PETITIONS AND MEMORIALS.

Mr. CLARK of Wyoming presented resolutions adopted by the
Fremont County Wool Growers' Association at a meeting held
at Lander, Wyo., favoring an appropriation for the extermina-
tion of predatory wild animals, which were referred to the
Committee on Agriculture and Forestry.

Mr. BRISTOW presented a memorial of sundry citizens of
Glen Elder, Kans., remonstrating against the enactment of legis-
lation providing for the establishment of agricultural extension
departments in connection with the agricultural colleges in the
several States, which was ordered to lie on the table,

Mr. PERKINS presented a memorial of sundry merchants of
Sebastopol, Cal.,, remonstrating against the enactment of legis-
lation providing for the removal of restricted prices on patented
goods, ete., which was referred to the Committee on Patents.

He also presented the petition of Harrison Gray Otis, of Los
Angeles, Cal., praying for the adoption of an amendment.to the
Constitution of the United States prohibiting a third term for
President and Vice President, which was referred to the Com-
mittee on the Judiciary.

Mr. TOWNSEND (for Mr. Syt of Michigan) presented a
petition of the Christian Endeavor Society of the Congregational
Chureh of Kalamazoo, Mich., and a petition of the congrega-
tion of the First United Brethren Church of Grand Rapids,
Mich., praying for the passage of the so-called Kenyon-Shep-
pag'l(l interstate liguor bill, which were ordered to lie on the
table.

Mr. BURTON. I present a petition of sundry citizens of the
State of Ohio, residents of the National Military Home of that
State, praying for the adoption of an amendment to the Consti-
tution limiting the tenure of office of Presidents of the United
States to one term. I move that the petition be referred to the
Committee on the Judiciary.

The motion was agreed to.
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Mr. PENROSH presented a petition of the Board of Trade of
Philadelphia, Pa., praying for the enactment of legislation pro-
viding for the restoration of the American merchant marine,
ete., which was referred to the Committee on Commerce.

Mr. BRANDEGEE presented a petition of members of the
Rod and Gun Club of Naugatuck, Conn., praying for the enact-
ment of legislation providing for the protection of migratory
birds, which was ordered to lie on the table.

He also presented resolutions adopted by the Chamber of
Commerce of New Haven, Conn., favoring the present manage-
ment of the New York, New Haven & Hartford Railroad, which
were referred to the Committee on Intersiate Commerce.

BILLS INTRODUCED.

Bills were introduced, read the first time, and, by unanimous
consent, the second time, and referred as follows:

By Mr. STEPHENSON:

A bill (8. 7890) for the relief of James Easson (with accom-
panying paper) ; to the Committee on Claims.

A bill (8. 7991) granting a pension to Mary MacArthur;

A bill (8. 7992) granting a pension to Anna M. Jones;

A bill (8. T993) granting a pension to Georgianna Tyler
(with accompanying paper) ; and

A bill (8. 7994) granting an increase of pension to Edward
Cannavan (with accompanying paper); to the Committee on
Pensions.

By Mr. TOWNSEND (for Mr. Satre of Michigan) :

A bill (8. T995) granting an increase of pension to Charles
Herbstreith; and

A bill (S. 7996) granting an increase of pension to Charles
A. Voorheis; to the Committee on Pensions,

By Mr. OLIVER:

A bill (8. 7997) authorizing the Secretary of War to donate
to the city of Lancaster, Pa., two bronze or brass fieldpieces
for the use of the General William 8. McCaskey Camp, United
Spanish War Veterans; to the Committee on Military Affairs.

By Mr. CLARK of Wyoming:

A bill (8. 7998) to increase the maximum limit of the official
bonds which may be required of United States marshals and
clerks of United States district courts in certain cases; to the
Committee on the Judiciary.

By Mr. NELSON:

A bill (8. 7999) to amend an act entitled “An act to expedite
the hearing and determination of suits in equity pending or
hereafter brought under the act of July 2, 1890, entitled ‘An act
to protect trade and commerce against unlawful restraints and
monopolies,” ‘An act to regulate commerce,” approved February
4, 1887, or any other acts having a like purpose that may be
hereafter enacted,” approved February 11, 1903, as amended
by an act approved June 25, 1910; and

A bill (8. 8000) providing for publicity in taking evidence
under act of July 2, 1890; to the Committee on the Judiciary.

(By request.) A bill (8. 8001) to authorize the adjustment
of the accounts of Army officers in certain cases, and for other
purposes; to the Committee on Claims.

By Mr. BURTON:

A bill (8. 8002) for the relief of Byron W. Canfield; to the
Committee on Military Affairs.

By Mr. SWANSON: ::

A bill (8. 8003) to provide for the construction, maintenance,
and improvement of post roads and rural-delivery routes
through the cooperation and joint action of the National Gov-
ernment and the several States in which such post roads or
rural-delivery routes may be established; to the Committee on
Post Offices and Post Roads.

By Mr. McLEAN:

A Dbill (8. 8004) granting an increase of pension to Ellen S.
Pember (with accompanying papers) ;

A bill (8. 8005) granting an increase of pension to Elmira H.
Cowles (with accompanying papers) ; and

A bill (8. 8006) granting a pension to Hlizabeth Blake (with
aceompanying papers) ; to the Committee on Pensions.

By Mr. BRADLEY :

A Dbill (8. 8008) for the relief of the estate of Leopold Harth,
deceased ;

A Dbill (S, 8009) for the relief of the estate of R. G. Potter,
deceased ;

A bill (8. 8010) for the relief of the fiscal court of Bourbon
County, Ky.;

A bill (8. 8011) for the relief of the estate of James HE. Mor-
gan, deceased ; .

A bill (8. 8012) for the relief of the estate of James Sayre,
deceased (with accompanying paper) ; and

A bill (8. 8013) for the relief of the estate of William Robin-
son, deceased (with accompanying paper) ; to the Committee on
Claims.

A DIl (8. 8014) granting an increase of pension to George W,

Doan (with accompanying papers) ;
A bill (8. 8015) granting an increase of
Hines (with accompanying papers) ;

pension to Green

A bill (8. 8016) granting an increase of pension to Stephen B.

Woodruff (with accompanying papers) ;

A bill (8, 8017) granting an increase of pension to Marion .

Taber (with accompanying papers) ;

A Dill (8. 8018) grauting an increase of pension to Joseph

Girdler (with accompanying paper) ; and

A bill (8. 8019) granting an increase of pension to Nathaniel
J. Smith (with acecompanying papers); to the Committee on

Pensions,
By Mr. LA FOLLETTE:

A bill (8. 8020) to make it unlawful for foreign corporations
to own or control the capital stock, bonds, or indebtedness of
local public-utility corporations in the District of Columbia; to

the Committee on the District of Columbia.

LIMITATION ON CHARGES TO JURIES.

Mr. TILLMAN. I introduce a bill, which I ask may be read
twice by its title and referred, with the accompanying papers,

to the Committee on the Judiciary.

The bill (8. 8007) to limit United States judges to declaring
the law when charging juries was read twice by its title, and,
with the accompanying papers, referred to the Committee on the

Judiciary.

Mr. TILLMAN. T ask that the bill and accompanying papers

be printed in the Rrcorp.

There being no cbjection, the bill and accompanying papers
were ordered to be printed in the Recorp, as follows:
A bill (8. 8007) to limit United Stntesj jnidges to declaring the law when
ed.

charging jur

Be it enacted, etc., That no judge of a court of the Uni:
the trial of a elvil cause bernrg S%ury, shall charge mEx}:?;‘ E:t!rm

to matters of fact, but shall declare the law.

Sec. 2. That any order which modifies or sets aslde the verdict
finding of a juﬁemg{ be made the subject of judicial review In the sama:

way and b,

ocess as a final order in the cause, this section

being intended to authorize a review of the exercise of discretion b
the trial judge whenever such discretion is exercised upon a nmtte{'
which it was the province of the jury to comsider and determine.

CORAN BUILDING,

Con
TWaskington, D. C.,
Hon. B. R. TILLMAN, Senate Chamber.
My Deanr SeExATOR: This letter is handed to you
One of the inclosures

copy of a tition

December 23, 1912,

on.
which, in behalf of

Walter Murphy, I submitted to-day to the g?t reme Court of the United
States. This petition is self-explanatory. 1t tells the story of how
Walter Murghy has fared in the courts of the District of Columbia in a

suit which
sulting from an accident that ha[i)pened to him in

e brought against the Capital Traction Co. for Injuries re-

connection with one

of the cars of that company while he was handling packa of news-
rs that were to be transported from the Unignp Station to news

mds in different parts of the city.

In the trial court the ju dirécted the ury to return a verdict in
ra

favor of the Capital T on Co. The plaintiff
E:ldgment that was entered against him upon the

appealed from the
verdict so rendered,

t he was denied a bill of exceptions, and a bill of exceptions in a
case at law, as distingumished from a case in equity, is the only mecans
by which to put the rulings of the trial ju upon record in the case;

and, unless his exceptions, taken at the , were

ut into the record,

the plaintifi's iaﬁ was worthless. The denial to him of a bill of the
e

exceptions wh

he had taken at the trial was so inappropriate to the

facts of his case, so uncalled for by any just dprineiple of law that gov-

erns the settlement of bills of exception, am

the onteome of his trial

1:lef as approved by the Court of Appeals of the District, iz so
a

and ap;
clearly vio
{described in this petition to th
as a sample of work by the E

courts a means of defeatingh e hearing and dete:
their merits in the way

tive of a sense of ri%ht and justice that I offer the case
e Supreme Court of the United States)
diciary, the like of which, by making the

on of causes on

at justice uires, has contributed in no

small degree to the widespread gopulur discontent that is beginnin
e

voice itself In a demand for t
decisions,

to
“recall” of judges and of judﬁ:ial

Of course I am hopeful that the Supreme Court of the United States
will grant the prayer of the petition and require the case to be certl-
fied up for review; but there is no legal duty resting on that court to
review the case. The Supreme Court can not undertake to correct all
the wrongs that are done In the courts of the United States. Indeed,
it was to relieve the Supreme Court and lessen the number of cases to
get upon its docket that Congress passed the act entitled “An act to
establish cirenit courts of appeals and to define and regulate in certain

cases the jurisdiction of the courts
purposes,” approved March 3, 1891 (26 Stat. L.,
act a clrenit court of a 1s is created in each of

of the United States, and for other

826-830), by which
the judicial clrcults

of the United States, and certain classes of cases defined
judgments of the circuit courts of appeals are declared to be final, ex-
that of such cases it |s made competent for the Bupreme Court in

efined in which the

rmination. And the recent * judiclal code,” entitled “An act to

ﬁ?} case to require the case to be certified up to itself for review and
@
[l

, revise, and amend the laws relating to the
i[arc ms, 1911 (36 Stat. L., Pt. Iﬁ, pp. 1087-1169

udiclary,” approved
j puts the (Rmrt of

ppeals of the Distriet of Columbila upon a pu}iy with the cireult
courts of appeals so far as the reviewing of Its decisions by the

Supreme Court of the United States Is concerned,
act being as follows (p. 1158, ditto

section 251 of that

e oy cane’ In which. the Jud)gﬁ:ent or decree of sald Court of
Appeals of the District of Columbia is made final by the section last

receding, it shall be competent for the Supreme
gtates to require, by certlorari or otherwise, an
tified to it for its review and determination, wit

Court of the United
such case to be cer-
the same power and

with two inclosures,
to each of which I wish s&eclllally to ask your attenti 2
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anthority in the case as if it had been carried by writ of error or
appeal to said Supreme Court."

8 may be seen from the statutes above cited, the Supreme Court
of the United States may, of {ts own pleasure, on proper petition, order
up for review a case which otherwise could not get into that tribunal;
but the court is not easjlg persuaded to reach out in that way for new
business, and thereby add to the burdens of its docket, already filled
with cases which under the law are entitled to go upon its docket in
regular course by appeal or writ of error, namegf. cases, speaking gen-
erally, which involve the construction or application of the Constitution
of the United States or the validity or construction of a statute or treaty
of the United States, Twenty-eight petitions praying for writs of certio-
rari have been presented dur % the present term of the court, exdudm%
to-day, from different parts of the country, including the District o
Columbia, and of this number 27 have been denied and 1 granted; 4
were presented to-day.

Ir this petition of Walter Murph{ should be denied b
Court of the United States, that will be the end of poor

e Sgpeene
alter Murp
b it

and his case; but I wianted it to appear that the last word whic
was Fosslbie for counsel to say in the courts had been said in his
behalf. I wanted the case to thns singled out and embalmed, to

stand as a memorial of what it is possible for judges, using the ma-
chinery of the courts, to do with the most valued and sacred of personal
r[gg:ts when such rights are taken into the courts for adjudication.

vow, permit me a few words more concerning some of the work done
in the courts of the District of Columbia, under the appellate author-
ity and supervision of the Court of Appeals of the District, and I will
Le fe?dy to speak specially of the second inclosure which this letter
contains.

On the same day that the court of appeals announced its decislon
in the case of Walter Murphy it announced its decision in another
negligence ease, in which there had been a directed verdlct in the trial
chIur:.!nacpely, the case of Ross against the YWashington Rallway &

ectric Co. )

In_the summer of 1900 the Washington Rallway & Electric Co. had
the streets torn up, rela{ing its tracks and roadbed from Fifth and F
Streets NW. to P Street and Dupont Circle. The tracks from Fifth
Btreet run along F Street to Fourteenth; then up Fourteenth to H;
then along H from Fourteenth to Seventeenth, where they turn north
until they enter Connectleut Avenue, which they follow to P and
Dupont Cirele. For weeks H Street was in a torn-up condition in the
neighborhood of Vermont Avenue, where Miss Janet Ross daily crossed
H Street on her way to and from the War Department, in which she
was employed. Sometimes she crossed on a driveway placed for teams,
On the dag in question, there being no fcotway for pedestrians and no
driveway for temms, and nothing in the way of a crossing appearing
in sight as far as the eye could reach—east to Fourteenth Street and
west to Seventeenth Street—she did as many other ?ersons were doing
at the time—it being about 4.35 p. m., immediately after the dail
discharge of the hundreds of employees of the State, War, Navy, an
Treasury Departments-—namely, she started to cross the street, plckin
her way as carefully as she could. Suddenly, as she was In the act o
stepping for the last rail In her passage across, she slipped and fell,
seriously injuring herself in the fall.

It is the duty of the street car company, under the statutory terms
of its charter, to keep the rt of the street occuglod by its tracks,
including on each side of its tracks a space of feet beyond the
outer rail of the tracks, well paved and in good order; and it is also
the duty of the street car company, when repairing its roadbed and
tracks, so to conduct its work that the usefulness of the highway for
the general public will be Impaired In as small a degree as possible,
At the time Miss Ross was hurt breaches of this duty were in evidence
as far ag the eye could reach, both to the east and to the west—no
footways or temporary crossings in sight for either men or horses.
In the midst of this negligence on the part of the street car company
the lady, using such care as was possible in the crossing of the street
under such circumstances, suddenly, so quickly that she was not aware
of what particular feature or item of the situation caused it, finds that
she has fallen and sustained bruises and strains and injuries such as
could not have hnﬁpened if the street had been in fit condition for
use or provided with proper facilities for passage. Now, think of it. A
jury under such circumstances is mot to be trusted to pass upon the
negligence or the lack of it in either plaintif® or defendant and to
say whether it was the defendant's negligence that was responsible
for the accldent that befell the plaintiff. The trial judge, in directing
a verdict for the street car company, himself drew the conclusion
and acted upon it that the plaintiff was herself guilty of contributory
negligence in undertaking to cross the street in the condition it was
in, but the court of appeals, in affirming the judgment of the trial
court, rests Its decision upon the ground that the work of the street car
company was under the supervision and subject to the control of the
Commissioners of the District, and that it did not appear that the
commissioners had ordered or directed anything to be done which the
company had failed to do, and that the company was not therefore
to be charged with negligence in the manner of dolng its work.

Think of such an announcement of law given out to sustain a
directed verdict in a megligence case. As well say that a street car
company, where the speed limit in force is 8 miles an hour, can run
a car alonﬁ the street at a place where the street is congested with
traffic at the rate, say, of 6 miles an hour, and, if sued by some one
who has sustained damage by reason of the speed at which the car
was going, plead in justification that the car was going on]{ at the
rate of 6 miles an hour, whereas under the municlpal regulation it
had the right to go as fast as 8 miles an hour, as if even J miles an
hour at some times and places and under some circumstances might
not be negligence of the Emssest kind, the truth being that negligence,
or what is the same thing—the lack of ordinary care befitting the
cireumstances—is essentlally a fact determinable by the jury in the
light of the facts and circumstances of the particular situation.

True, the Ross case might have been laid before the SBupreme Court
of the United States and a certiorari prayed for, but to what effect?
Could it be reasonably expected of the Supreme Court that it would
order the Ross case up for review? The utmost that could be done in
the Ross case would be, in phrasing a Petiﬁon to the Supreme Court, to
keep in mind the frequen with which directed verdicts are ordered
and approved in this jurisdiction, and, treating the Ross case only as a
symptom of the trouble that needs attention, me the co glnce all
such cases ¢an not be ordered up for review, to make use of the Ross

cas¢ and render a decision therein that shall thereafter be helpful to
for the moment the
many others, be too
in her efforts—there
the case were ordered up and re-

the lower courts. But to this course-——omrlooking
lady herself, who by this time might, like a rfma
much discoura with the courts to go further
was a two-fold objection: First, if

viewed by the Supreme Court and the lower court reversed, there is no
guaranty, judging the future by the past, that there would be any per-
manent or lasting d effects, as I will illustrate in a moment ; second,
the petition, if made, would in all probability be denied, and I did not
fropm—the client eliminated from consideration in the matter—that
hose who shall undertake to oppose what I shall suggest as a needed
remedy, should haye it in their power to say that the Supreme Court,
by refusing on such a Retltion to review the case, had thereby given its
tacit approval to the do of the lower court. 1 did not want any-
body to have opportunity thus to misinterpret the meanin
if such action should be taken by the Supreme Court.

constitutes negligence is so peculiar to each case, negligence being some-
thing which the facts and circumstances of the particular case must
determine, that a decision in one case will not neecssarily afford the
criterla for deciding another case. And hence, if a judge has reached
the point that bhe thinks it to be his duty himself to consider the force
and effect of evldence, and himself to draw the deduoctions which, to
‘1)1}3 ﬁ%d{naléngeagggﬁhlo. men must l?lmw trrom the elvideincej. ﬂl reversal

ence case will not very serious

affect him in e.rmttler.g d R IT ey ok

Let me illustrate this matter of directed verdicts with another case
or two that may be seen in the reports. Take the case of Moshenvel t.
District of Columbia, reported in 17 App. D. C., 401, and in 101 U. S.,
247. 1In this case, a hole resulting from an uncovered water box in the
sidewalk was at the foot of three steps which led to the sidewalk from
a brick-paved landing at the front of the house in which Mrs, Moshenvel
lived. The box was about 4 inches square, projecting irregularl
above the level of the street, and was without covering of an k]nd‘f
Its condition was well known both to Mrs. Mosheuvel, the plaintiff,
and to the District authorities. It was situated about the middle of the
steps from her house, and in going from the house it was necessary to
go either to the right or to the left of the box, which it would be per-
ectly safe to do, or to step over the box and clear it. The plaintiff
testified that, on the day in guestion, from the time she left her door,
she had the box in view a part of the time, and had it in mind all the
time, and remembered its dangerous character, but that, on this occa- .
slon, she attempted to step over it instead of golng to one gide : that she
did not take a sufliciently long step, and her foot went into the hole, and
she was thrown, with the result that she suffered serious Injury.

In the trial court the judge directed the jury to return a \'ergtct in
favor of the defendant, and the Court of Appeals of the District, in
affirming the judgment which had been entered on the verdict so di-
rected, makes use of the following language (p. 408, ditto) :

* Despite the fact that the negligence of the District has been great
and is almost confessed on the record, we can find no difference in
principle between this case and that of Brewer v. District of Columbia
(7 App. D. C,, 113) upon the authority of which the court below pro-
Cco

of its action,
arther, what

“In pursuance of the decision in the Brewer case, we must afirm,
with ecosts, the judgment of the Supreme Court of the District of
Columbia in the premises.”

The case, on & writ of error, was taken to the Supreme Court of the
United States, and that court In reversing the lower court concludes
its ox{lnlon in these words (p. 206, ditto) :

“Was the situation of the water box and the hazard to result from
an attempt to step over it so great that the plaintiff, with the knowl-
edge of the situation, could not, as a reasonably Prudent erson, have
elected to steP across the box instead of steppinﬁ o the sidewalk from
elther side of the tread of the last step? And this, we think, was,
undetr“thu undisputed proof, a question for the jury and not for the
court.

The jolt administered by the Supreme Court of the United States in
the reversal of the above judgment was shortly followed by another
olt in the case of Chunn v. The City & Suburban Railway, reported
n 23 Appeals District of Columbia, 551, and in 207 United States,
302, It was a writ of error also which took this case to the Bupreme
Court of the United States,

The plaintif in this case was a young woman, who for a year or
more before the accident which befell her had lived and worked at
Riverdale, in Maryland, coming into Washington now and then on
the cars of the City & Suburban Rallway. The platform from which
persons traveling from Riverdale to Washington boarded the cars, con-
sisted of boards laid on the und, with sleepers under them, and
extended 30 feet lengthwise along the tracks. his platform covered
the space between the tracks, also the space between the ralls of the
tracks, and extended the width of two boards outside the outer tracks.
The distance between the inner rails of the two tracks was 7 feet and
10 inches. The steps of the cars projected 2 feet and 2 inches beyond
the tracks, leaving, when two cars passed each other at that point,
a clear space between them of 3 feet and 6 inches. One standing on
the platform at that point could see or be seen for a distance of at
least a quarter of a mile north or south along the tracks.

As the car for Washington approached from the north, the young
woman who wished to board It went to the platform and stood between
the tracks. There were other persons Intending to take the car, one of
whom was near her and also between the tracks. As the car for Wash-
Ington came from tbe north, another of defendant's cars came from the
south, The Washington car slowed down and came to a stop just as
the latter car, without stopping, ran by ““at a rapid rate of speed”;
one witness said “12 to 15 miles an hour.” No one saw exactly what
happened to the plaintiff, who was standihg near the north end of the
platform, but the sound of *a sliock" was heard, and the plaintiff
was found unconscious between the tracks 10 or 15 feet north of the
north end of the platform.

At the trial of the case in court the other person, who was standing
between the tracks, testified, * There was ample room to stand if you
were thinking what Em were dolng™; “1I ren!ﬂ.ed that I would have to
hold myself strictly the center of the two tracks.”

The judge in the trial court directed the jury to render a verdict in
favor of the rallway company, and the Court of Appeals of the District,
in affirming the judgment entered on that verdict, uses the following
language (23 App. D. C., 564):

“ Carefully considering the evidence In the light of all reasonable in-
ferences that can be drawn from its undisputed facts, our conclusion is
that the plaintiff's injuries were the result of her own want of or-
dinary care, * * * Plaintiff had no recollection of what she was
doing or where she was standing at the time. It does not appear that
she was deficient in intellect, and she ought to have seen the car and
exercised her thought, as did her witness, ®* * * Being of the
opinion that the trial court was right in directing the verdict upon the
ground of the plaintiff’s contributory negligence, the judgment will be
affirmed with costs.”
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Look at the above language again and see with what assurance the
judges undertook to perform the function of the jury, going so far as
to say of the plaintiff, “ It does not appear that she was deficlent lg
intellect, and she (mﬁht to have seen the car and exercised her thought.

Itead now what the Supreme Court of the United States had to say
concerning the above judgment of the court of appeals, pronounced on
“oms“fe é"h‘g&““ properly determinable by the jury in the trial court

207 U. B, )5

{ “A jury might well say that under such circumstances reasonable cara
demmled—uf the defendant company—the exercise of the utmost vigl-
lance, foresight, and precaution. The motorman of the northbound
car could see plainly that the ear for Washington was about to stop and
that passengers were standing upon the gpace between the tracks in-
tending to enter it. He might readily have understood that the noize
of the transit of the two cars would be commingled, and that those
who intended to enter the other car would naturally direct their at-
fention to it, and might fail to notice the approach of his own car. In
point of fact, the motorman took no precaution whatever; he as-
sumed that those who were standing on the platform would take care
of themselves, and ran his car by them at full speed, as if oblivious of
their existence. * * * Nor was the plaintif necessarily wanting
in due care by taking her place between the tracks. It was the usual
place from wgieh entrance to the Washington car was made. It was
safe enough under ordinary circumstances. It was made unsafe only
by reason of the defendant’s negligent act in running another car
rapidly by. The plaintiff had the riﬁht to assume that the defendant
would not commit such an act of negligence, and that when it stopped
one car and thereby invited her to enter it, it would not run another
rapidly by the place of her entrance and put her in E»erlL We think that
it can not be sald, as a matter of law, that the plaintiff was guilty of
contributory negligence. That issue with the others in the case should
have Geen submitted to the jury with appropriate instructions. * = =

“ The judgment is reversed and the case remanded to the court of
appeals, with directions to reverse the djudgment of the Supreme Court
o? the District of Columbia and remand the cause to that court with a
direction to set aside the verdict and award a new trial.”

While on the subject of directed verdicts, let me illustrate the matter
further with a ease or two which did not arise in the District of Co-
lumbia, for the evil to which I am now calling attention is not con-
fined to the District of Columbia, the action of inferior judges of the
courts of the United States, more than all other causes combined, being
what primarily and chiefly is responsible for the demand, now heard in
all parts of the country, that the judicial system be reformed. The
case of Kane v. Northern Central Ry. Co. (128 U. B, 01) came before
the Supreme Court of the United States on a writ of error to the Cir-
cult Court of the Unilied States for the Eastern District of Pensyl-
vania.

In that ease a missing step had caused a brakeman in clambering
down between two cars of a freight train to fall and lose both legs.
In his suit agalnst the raflroad company it appeared from the brake-
man's own festimony that he knew that the step was missing, having
called the attention of the conductor to the fact only a few hours
hefore, and that, had he lhuuﬂlt of the 'missing step at the moment
he sought to use it, he might have pulled himself back with his hands
or have **slid down " on the Lrake rod, for he had before climbed up
and down by holding that rod with one hand and putting his foot
against it and pulling himself up until he touched the running board.
The trial judge at once saw contributory ueEligence. and directed a
verdict for the defendant. Says the Supreme Court (p. 96) :

“We are of the opinion that the court erred in not submitting to the
jury to determine whether the plaintiff, In forgetting or not recallin
at the precise moment the fact that the car from which he aitempteﬁ
to let himsell down was the one from which a stcg was missing, was
in the exercise of the degree of care and caution which was incumbent
upon a4 man of ordinary prudence in the same calling and under the
circumstances in which he was placed.” 7

Likewise in Jones v, East Tennessee, Virginia & Georgia Railroad Co.
(128 U. 8., 443), in error to the Circuit Court of the United States for
the Bastern District of Tennessee, the trial court, in directing a verdict
for the defendant expressed itself as follows (p. 444):

“In the judgment of this court, based upon the facts shown in evi-
dence and not controverted by the argument, touching the manner of
plaintifi's collislon with defendant's engine, the plaintif was guilty
of such contributory negligence as precludes him from all right to re-
cover in this action. The court therefore instructs you to return a
verdict for the defendant.”

Says the Supreme Court (p. 446):

* Instead of the course here pursuoed a due regard for the respective
functions of the court and the jury would seem to demand that these
questions should have been submitted to the jury, accompanled by such
Ius‘{'txl'iugtsans from the presiding judge as would have secured a sound
verdiet.'

True, the Supreme Court of the Unifed States has sald that, where
the facts are such that all reasonable men must draw from them the
game conclusion, the question of negliFence may properly be regarded
as one of law for the court; it has also sald that, if the evidence is
such that the court would not permit a contrary verdict to stand if
rendered, the court may itself direct the verdict without submitting the
matter to the jury. But such words are to be read and understood in
the light of the circumstances under which uttered and not given too
broad or general an application. Once let a judge or a court, feeding
on words such as may found here and there in opinions of the courts
of last resort, become imbued with the notlon that it Is the function
of judges to consider what the inference or deduction is that all rea-
sonable men must draw fiom the facts appearing in evidence, and you
will soon have judicial exemplifications of the old Bible proverb, * Seest
thou a man wise In his own concelt? There is more hope of a fool
than of him.”

Because I speak plainly on this subject, do not suppose for one mo-
ment that I am among those who advocate a popular recall as the
necessary remedy to correct conditions which, in the courts, need cor-
rection, and which, in the end, most certainly will be corrected. It is
because I want to see the remedy found (as it can be) without resort
to so radical an innovation on the branch, which, of all others of our
representative government, ought to be preserved from the turmoil of
the hustings, that I am speaking as I am. Of course, every branch of
our Government, the judiciary as well as the executive and the legisla-
tive, must find the highest law eventually in the will of the people
which Is back of the Constitution and which is competent to make con-
gtitutions and to amend them. Buot let us not put into the 'dust and
contesis of the arena questions which ought to be determined within
the precinets of a temple dedieated to justice where the judges of the
law and the triers of the fact can meet together as integral parts of

itted the dearest

the tribunal to whose findings and judg t are
rights of the citizen.
owever, our present system, it mafv be remarked In passing, 13
not limited, as concerns the recalling of judges, to the one method of
an impeachment proceeding such as the House of Representatives
as to one judge, is now Rursuing before the Senate of the United
the Civil War the whole of the District of Columbia
%udlclary, good as well as bad, was removed from office at one time.
n the case I refer to, it was not an abolishment of a court and a
saving of the judges, as In the case of the recent Court of Commerce,
but the saving of the court, under another name, and the turning out
of the judges. I will show you the matter by references.

The original organic act entitled, “An act concerning the District
of Columbia,” approved February 27, 1801 (2 Stat., L., 103), had
provided in section 3 :

“That there shall be a court in said District, which shall be called
the circuit court of the Distriet of Columbia; and the said court and
the judges thereof shall have all the ﬁlowers by law wested in the
circuit courts and the judges of the circuit courts of the United States.
Said court shall consist of one chief d]udge and two assistant judges,
resident within saild District, to heold their respective offices during
good bebavior,”

The act entitled, “An act to amend the judicial Sgstl:‘m of *ho
United States,” agproved April 29, 1802 (2 Stat. L., 156), had pro-
vided in section 24:

“That the chief judge of the Distriet of Columbia sha!l hold a
district court of the United States, In and for the said District, on the
first Tuesday of April and on the first Tuesday of October in every
year; which court shall have and exercise, within the said District,
the same powers and jurisdiction which are by law vested in the
district courts of the United States.”

And the act entitled, “An act to establish a eriminal eourt in ths
District of Columbla,"” approved Jutils' 7, 1838 35 Stat. L., 308),
transferred all criminal business pending in the eircuit court to the
criminal court then created and s:rovided:

“The said criminal court shall have all the jurisdiction in the said
counties, respect!n:l{ (the county of Washington and the county of
Alexandria, which then constituted the District of Columbin), now
held by the said circuit court in the said counties, respectively, for
the trial and punishment of all crimes and offenses, and the recovery of
all fines, forfeitures, and recognizances.”

Section 5 of the above act gave the circuit court authority to re-
view, by writ of error, the judgments of the criminal court.

And then came the act entitled, “An act to reorganize the conrts
in the District of Columbia, and for other purposes,” approved March 2
18063 (12 Stat. L., T62), in section 1 of which act it was provided : :

“ That there shall be established in the Distriet a court to be called
the Supreme Court of the District of Columbia, which shall have
general jurisdiction in law and equity. It shall consist of four justices,
one of whom shall be denominated as chief justice.”

And in section 16 of that act it was provided :

“That the Circnit Court, District Court, and Criminal Court of the
District of Columbia are hereby abolished. All laws and parts of laws
relating to gaid courts, so far as the same are applicable to the courts
created by this act, are hereh‘ir continued in forece in respect to such
courts, and all other laws and parts of laws relating to said eireunit
district, and criminal courts are repealed.” o

The Supreme Court of the District of Columbia, created with four
udges, as above mentioned, is the present Supreme Court of the

istrict, the judges having since been increased to six. The appellate
jurisdiction, which, on its organization, was vested in the general term
of the Supreme Court of the District, where the judges sat in bane
(two or more), as distingnished from the special terms, where the
individual judges sat to hear and try cases, was taken away by the
act entitled *“An act to establish a Court of Appenls for the District
of Columbia, and for other purposes,” approved February 9, 1893 (27
Stat. L., 434), this latter act being the one which ecalled into existence
the present Court of Appeals of the Distrlet of Columbia,

To recur to the matter of directed verdicts in negligence cases—a
right of appeal, as already illustrated, does not afford of itself a
suflicient remedy, Many parties against whom directed verdicts are
rendered become disheartened at once, and many are wholly unable to
pay the cosis of even at first appeal, much less of a further appeal, such
as was formerly permitted to the Supreme Court of the United States.
As long as judges, whether the bench they sit on is in a trial court or
in an appellate court, are allowed to make deductions and draw con-
clusions concerning issues whose determination is properly for the men
who constitute the jury the evil will be present, and unless severely
checked a constantiiy growing one, for the judges always declare their
own deductions and conclusions to be what the law ltself says con-
cerning the facts in evidence; and every time an appellate court, in
affirming a directed verdict, adds something to the alrea existing
declarations of what is to be regarded as negligence In the view of the
law—that is, in the view of the judges themselves—that much addi-
tlonal ground is taken from the jury and added to the domain of judge-
made law, which law is itself made to do duty in future adjudications;
and so the evil grows. I wish to suggest that the encroachment of
i]udgea upon the domain of the jury ought to be stopped by positive
aw. And this brings me to the second inclosure contained in this
communication.

This second Inclosure, as you will observe, is the draft of a Dbill fo
limit judges to declaring the law when charging juries. If such a bill
28 I here suggested were enacted Into law, a iud who wished to
decide the issue himself, thinking the plaintiff aé‘e not made out a
case, would find that, Instead of directing a verdict for the defendant,
he must order a nonsuit of the plaintiff. And the act of the trial
udge, viewed from the standpolnt of a nonsuit, would appear in a very

erent light than when viewed from the standpoint of a directed
verdict. Too often In the case of a directed verdiet the question con-
sidered by the appellate court is, Did the trial judge draw the correct
conclusion from the evidence? Whether he did or did not Is the ques-
tion which properly was answcerable by the jury. In the case of a
nonsult, the question to be considered by the appellate court would be,
Was there any evidence In the case for the consideration of the jury?
If therc was, the case should have gone to the jury, for it Is immaterial,
if there was evidence for the jury, whether the conelusion of the judge
upon the evidence was correct or incorrect.

The inclosed draft provides also, as you will observe, that orders
which modify or set aside the verdicts of jurles may be reviewed.
This provision Is intended to meet the case where a judge, finding him-
self unable to direct a verdict, may submit the case to the jury, and
then, if the wverdiet turned in l.}y the jurly does not suit him, set it
aside. At present, the power of the trial judge In civil cases to set
verdicts aside is absolute, and such power, mo matter how arbitrarily
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or capriciously used, is not subject to review or contrel. And the
frﬁcuce has become quite common for the judge, if he personally thinks
hat a wverdict is too large, to order set aslde as excessive, unless
the eﬁg}alntu! will remit the amount which the judge shall say is
eXe Ve

The provisien of the Inclosed draft en this point would not prevent
ind from dealing with verdicts In such manner as may be ml)er;

t simply makes the discretlon of the trial judge a subject of fnd cial
review when exerclsed upon work done hg the jury.

No good reason exists why a Dill of the kind here suggested should
not be enacted into law. It would be the means of removing from trial
{3 es all invitations, which motions to direct verdicts extend to them,

pass upon the ground of the jury. It would also be the means of
freeing the courts, in part at least, from the potion, which is fast tak-
ing hold of the popular mind, that judges of the lower couris of the
United States, who are allowed to hold their office for life, arrogate to
themselves too much aothority in passing opon and disposing of the
rights of the individual citizen.
t me say, In conclusion, that in our common-law system of ;urisA
prudence the jury is as much an integral part of the court as the judge
on the bench, the two together constituting the tribunal whose fune-
tion it is to pass upon and setile all issues raised by litigants, whether
of law or of fact. The system does not contemplate that the judge on
the bench shall make of himself a thirteenth juror, to displace with his
own judgment the 12 other men to whose concnrrm%hjudgment the law
commits the finding upon all issues of fact. It is the province of the
jundge to say what shall and what shall not be admitted as evidence in
the cause, but the credibility of the evidence, the t to be given to
it, the inferences and deductions to be drawn from it as affe the
issue of fact to bte defermined, are matters within the province o
And that the functlons of the jury may not be minimized, even
though the facts in evidence may be umdisputed, let me guote the fol-
lowing :éph:\lon of the Bupreme Court of the United
States [‘l;: Railroad Co. v. Stout (17T Wall, G567, 664) :

“ Twelve men of the ﬂergfe of the community, comprising men of
education and men of little education, men of learning and men whose
learning consists only in what they have themselves seen and h
the merchant, the mechanic, the farmer, the laborer—these sit together,
consult, apglartheir separate experience of the affairs of life to the facts
proven, an aw f unanimous conclusion. This average judgment thus
given it is the great effort of the law to obtain. It is assumed that 12
men know more of the common affairs of life than does 1 man; that
they can draw wiser and safer conclusions from admitted facts thus
ocen than can a a‘.lggle judge.”

If judges who it in trial courts would omly tipo-n:u!t’.-l- more carefully
the ntterances above quoted concern the functions of the jury, there
would be fewer attempts to direct icts.

1 am, yours, very truly,
JouN ALTHEUS JOHNXSON.

-

Ix TR SuPnEME COURT oF THE UNITED STATES.
(October term, 1912.)

Walter AMurphy, petitioner, v. Ashley M. Gould, an associate justice of
the Bupreme Court of the District of Columbia, respondent.
MOTION THAT LEAVE BE GRANTED TO WALTER MURFPHY TO FRESENT

PETITION PRAYING FOR WRIT OF CERTIORARI TO THE COURT OF APFEALS

OF THE DISTRICT OF COLUMBIA,

Comes now into this honorahle court Mr, John Altheus Johnson,
admitted by this honorable court as an attorney and counsellor at law.
And he moves that leave be granted to Walter Murphy to present to
this honorable court a petition praying for a writ of certiorari to the
Court of Appeals of the District of Columbia.

And the counsellor aforesaid submits with his motion a copy of the
gaid petition.

Jomy ALTHEUS JOHNSON.

Please take notice that the above is the temor of a motion which, on
Monday, the 23d- day of December, 1912, at 12 o'clock noon, or as soon
thereafter as counsel can be heard, I shall submit to the Supreme
Court of the United States.

I hand you herewith a copy of the petition referred to in the said

motion.
Joux ALTHEUS JOHKSON.
DECEMBER 4, 1912,
2 lftrﬁmmt?m o Hon. Ashity M. Gould, and
orney for on. As . Gould, an
To Mr. R. Ross PERRY, i
Atiorney for the Capital Traction Co.

Copy received Dlecember 4, 1912,
R. Ross PERRY.

Tetition of Walter Murphy, a citizen of the United Sta 26 years of
age, born in the District of Columbia and resident therein.
To the honorable the Chief Justice and Associale Justices of the Su-
preme Court of the United States:
Humbly presenting myself before your honors, with this, my petition,
I crave leave to state:
1. “ Not to me returns
Day, or the sweet a
Or sight of vernal bloom, or
| J or herds, or human face divine;
But cloud instead, and ever-during dark
E_‘i‘.lli;rounds me, from the cheerful ways of men
o ‘ii

2. My blindness is the result of n?llgenee by the Capital Traction
Co. In the manipulation of one of its street cars near the Union Station,
in the city of Washington, on December 2, 1900.

8. A suit in damages which T had brought on February 25, 19;'10,l

2ct eame to trial in June, 1912, before Assoclate Justlce Ashaﬁaly M.
on
pany.
4. During the progress of the trial several rulings were made by the
.made and before the jury had retired took exception

in
the Bupreme Court of the District of Columbia against the Capital
Traction Co. for the injury I had recelved as the result of its n &ent
Gould, of that court, and a jury, and ended on the 19th day of that
month in 8 verdict, which the jur{f Ly dircction 1?.{ the cowrt, rendered
in favor of the saild Capital Trae Co. OnJ 2, 1912, judgment
was entered on the said verdict in favor of the said com
Justice nforesaid upon questions of law aris!nF upon the tr to which
rulings the counsel by whom 1 was represented at the timlzl'they were
% and the excep-
tiops thus taken, 1 am informed and believe, were d?fzy noted (m'-a
minutes of the presiding justice aforesald,

5. On July 19, 1912, through counsel T prayed in o court an ap-
ral to the Court of Appeals of the Distriet of Columbia from li?e
o?: uf;tmntomreguald of July 2, and the said appeal was duly perfected
6. A rule of the Supreme Court of the District of Columbia says that
the Dbill of exceptions, if not settled before the jury retires, * shall be
submitted to the court within 38 days after judgment shall have been
entered unless the court shall, for canse shown, extend the time.”
The summer vacation period of the Bufreme Court of the District of
Columbia, as arranged by the justices of the sald court, has consisted
for several years imst of the three months of July, August, and Sep-
tember, durinz which period each of the six justices Orms a service
upon the bench of two weeks, each justice knowing by prearrangement
in the early part of the summer the portion of time bhe is to occupy
the bench during the summer recess, and at such time he attends to
tmsiness, so far as it is compelent or m for him to act thereon,
in all the branches of the conrt. During the summer vacation of 1912
the bench, from Friday, Auzust 16, to Friday, August 30, was occu-
pied by Justice Ashley Ar Gould, and from Monday, September 16, to
and Including Monday, September 30, by Chief Justice Harry M.

Clabaugh.

On zugu.st 19, 1912, it being still the same term of the court at
wlghicg th?: tri:;l!: ‘mfd lésd of m Mtoretll;i %xiit ?gﬂnst the Capital
Traction Co., the sa apreme Court of the Distriet entered an order
in the cause in the words following, to wit:

“ For good canse shown the e within whieh to sgubmit to the
court the bill of exceptions taken at the trial of this cause is hercby
extended to and .inclndjn; the 20th day of September, 1912."

On September 18, 1812, ore of the counsel by whom I was repre-
sented in the case, * in open court” (I quote from what is of
record in the case in court, a copy of which record, to be hereinafter
referred to, is attached to this petition), * with the bill of exceptions in
his hand, stated to the court (Mr. Chief Justice Clabaugh eitting) that
he had a bill of exceptions in a case which had been tried before Mr.
Justice Gould, who would be the mtier one to settle and sign it;
that the matter would have to awalt the return of Justice Gould, but
that the time to submit the bill would, under an order of the court,
expire the next day; that counsel desired the record to show that the
bfﬁ was then submitted, and that proper notice would be given to
counsel on the other side of the time for settling it. The chief justice
%ereupon stated, as a direction to the clerk, ‘ Bill of exceptions sub-

tted," and counsel for the plaintiff then, in opem court, ded the
bill of exceptions to the clerk, who had received the order of the
court In the premises.” And the minute entry of the said submission,
as made in the cause aforesaid, is in the words following, to wit:

“ Comes now the plaintiff, by his attorneys of reco and submits
to the court the bill of exceptions taken at the trial of this cause.”

As the rule of the said supreme court contemplates that a biil of
exceptions shall not be settl except npon notice to opposing counsel,
that notice to be given for a time that shall be at least eight days
after a copy of the bill shall have been presented to such counsecl, I
thereafter, to wit, on 8 ber 286, 191£ through my counsel, gave
to counsel for the Capital Traction Co. a notlee in wrifing of the time
at which Justice Gould would be asked to settle and sign the s=aid
bill, that notlce being in the words fn!lowing, to wit:

“Take notice, that on Tuesday, October 1, 1012, at 11 o'clock a. m.,
or as soon thereafter as counsel can be heard, counsel for the plaintiff
will ask Mr. Justice Gould to scttle and sign the bill of exceptions
:vh!ﬁl; 1:'11;15 El;gﬂtted to ih!e m t‘::mtha nbuve-enttlé‘lledt cause on Sep-
ember 19, . & copy of w was presen 0 you on BSe
tember 18, 1912, o

October 1, the ‘hhﬂ designated in the said notice (and the earliest
day, bf reason of absence from the city, at which Justice Gould,
the only person who could settle and sign the bill, would be available),
was the Eeghm of another term of the court, September 30 being
the end of the April term, which was the trial term of the cause
E.f&omsarzi(il_jmthe ﬁrtsﬂ: ﬁﬂaymem October, w!r:i%tﬂ in 1;3‘:12 fell on thf ist

¥ O month, beginning o ¢ next snecceding term,
which is the October term of the court.

On September 26, 1912, the same da iven
of the time at which it was proposed that the bill of exceptions should
be settled, I filed through counsel a motion in the cause asking for a
two-day extension of the April or trial term of the court, counsel ex-
plaining that the purpose of the motion was to enable the bill of
exceptions, at the same term of the court at which the exceptions
were taken, to be put actnally, for settlement and signature, into the
hands of the very judge who must settle and ; and when this
motion was considered and acted upon by the court it was ordered :

*“ That an extension be, and the same hereby is, made of the said
April term of the circult court, so as to cause the said term to extend
to and include the 2d day of October, 1912.”

On Oectober 1, 1912, aceco! ce with the terms of the notice
aforesaid, I presented, through counsel, my bill of exceptions to Justice
Ashlaa M. Gould, with the request that he settle and sign the same.

7. On September 23, 1912, counsel for the Capital Traction Co. had
filed a motion in the said Bupreme Court of the District of Columbia
to strike out the bill of exceptions, which I had tendered as aforesaid,
on the ground (uh"“lthnt two " notice In writing to counsel for the
defendant of the e at which it was proposed to submit the said bill
of exceptions to the court to be settled, as requlred by common-law
rule No. 48 of this court, was not given to the said counsel for the
defendant nor to any of them, mor was any other notice given in ae-
cordance with the said rule of court; and (b) that neither the sald
gm bill nor a copy thercof was presented to counsel for the de-
en t mor to any of them at least eight dsays before the said 19th
day of Beptember, 1912, nor was the Erogone bill or a copy thereof
presented at any time to counsel for the defendant or to any of them
prior to the 18th day of Segtember. 1912." -

Common-law rule 48 of the rules of the Supreme Court of the Dis-
trict of Columbia, thus referred to, reads as follows:

48,

“1. The bill of exceptions shall be prepared by counsel. If not
settled before the jury retires, counsel tendering it shall give two
days' notice in writing to opposing counsel of the time at which it is
proposed to submit the same to the court to be settled, and shall also
east eight days befere the tlme designated in such notice {:remt
counsel the proposed Li or a copy thereof. The bill shall

to the court within 38 days after judgment shall have
been entered, unless the court shall, for cause shown, extend the time.

* 2. The fact of the settling and filing of the bill of exceptions shall
be noted in the minutes of the court.

“3. If the court is unable to settle the bill of exceptions, a new trial
shall be granted.

the aforesaid notice was
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“4_ The submission, settling, signing, or filing of a bill of exceptions
shall not be affected by the expiration of any term, provided this rule
B i rule shall apply t ding cases.”

5. s rule shall apply to pending cases.

The motlon to strike out, made as above stated, was, on September
30, 1912, by the chief justice then holding the several branches of
the Supremé Court of the District. set for hearing on October 11, 1912,

On 8ctober 1, 1912, Justice Ashley M. Gould, to whom on that day
my said bill of exceptions, as hercinbefore stated, was tendered to be
settled and signed under the submission of it which had been made to
the court on September 19, 1912, and of the notice to opposing counsel
of Beptember 2& as hereinbefore mentioned, recef the same into his
personal custody, but delayed action thereon until October 11, 1912,
when the aforesaid motion to strike out came before him for considera-
tion ; and he thereupon, to wit, on October 16, 1912, refused to con-
sider the said bill of exceptions and ordered the same to be stricken
from the files of the court, on the sole ground * that neither the said

roposed bill of exeeptions, nor a copy thereof, was presented to counsel
?or the defendant at least eight days before the said Dbill of exce
tions was submitted to the court,” the order. which the court passed
the premises being in the words following, to wit:

“ It appearing to the court that the said bill of exceptions was not
gettled before the jury vetired in the above-entitled cause, and that the
time for submitting the same was extended by the court until and in-
cluding the 20th day of September, 1012, and that the same was sub-
mitted by counsel for the plaintiff to the court on the 19th day of
September, 1912, and that the notice thereof prescribed by common
law rule No. 48 of this court was not given to counsel for the defend-
ant herein, and that neither the sald propesed bill of exceptions nor a
copy thereof was presented to counsel for the defendant at least eight
days before the said bill of cxceptions was submitted as aforesaid; it
{s by the court, this 16th day of October, 1912, ordered that the said
bill of exceptions be, and the same is hereby, stricken from the files of
this court.’

8. Upon the making by Justice Gofild of the order aforesaid of Octo-
ber 16, 1912, 1 was advised by counsel that the appeal I had taken
from the judgment of the Supreme Court of the District of Columbia
of July 2, 1912, would be worthless, the record in the case not disclos-
ing reversible error, unless the rulings of the sald justice, made durin
the progress of the trial, to which through counsel I had duly excepted,
conld be put into the record by a proper bill of exceptions. aving, as
1 have stated, sought of him such a bill and been refused the same, I
thought to invoke in that regard the ald of the Court of Appeals of
the 5Islr!ct of Columbia, I therefore, on October 22, 1912, presented
a petition to the said court of appeals, wherein I prayed the said
court to make use of the writ of mandamus and command the said
Ashley M. Gould, as an associate justice of the Supreme Court of the
IMstrict of Columbia, to settle the bill of exceptions which I had ten-
dered to him as aforesaid, accord[n% to the truth of the matters which
took place before him on the trial of the cause at law, No. 52404,
whereln your present petitloner, Walter Murphy, was plaintiff, and the
Capital 'raction Co., a corporation, was defendant, and, when so
gettled, to slgn the same as of the 10th day of September, 1912, that
being the day when the said bill of exceptions was submitted to the
court, the ease so described in the said petition to the Court of Agpeals
of the District of Columbia, being the case to which I have hereinbefore
had reference.

The mandamus proceedings wherein I thus sought the aid of the
Court of Appeals of the District of Columbia are entitled, ** The United
States ex relatione Walter Murphy, petitioner, v. Ashiey M. Gould,
an associate justice of the Supreme Court of the Distriet of Columbia,
respondent,” and the case is entered on the docket of the said court of
appeals as No. 393, original.

9. The Court of Appeals of the District of Columbia having in the
aforesald mandamus grocpedings issued a rule for Justice Gould to
show cnuse why he should not be required to settle and sign the bill
of exceptions submitted to him to be settled and gigned as aforesaid,
the said justice, in answer to said rule, made response that * tl!e
respondent, in addition to the grounds of action specified in respondent’s
said order of October 16, 1912, above referred to, was largely moved
with respect to the making of said order by the fact” that more than
40 days, exclusive of Sundays and legal holidays, had elapsed between
the perfecting of plaintiff’s appeal and the submission of plaintiff’s
exceptions to the court and that no order had been made or passed in
the cause extending the time for flling the transeript of record in the
Court of Appeals of the District, and the respondent, under such a
state of fact, concluded that “ the settling of any bill of exceptions in
sald eause would be ineffective and vain.”

In other words, the return of Justice Gould to the rule to show cause
get up that his action in making the aforesald order of October 16,
1912, was determined, not solely by rule 48 of the Supreme Court of the
District of Columbia (as had appeared to be the case, both from the
terms of said order and from the terms of the motlon upon which
the sald order was based), but also by the provision of a rule of the
Court of Appeals of the District of Columbla, which reads as follows
(Rule 15, par. 1), to wit:

“YWhen an appeal is entered in the court below it shall be the
duty of the appellant, within 40 days from the time of the nlppenl
entered and perfected in said court (unless such time for special and
sufficient canse be extended by the court below, or a judge thereof, such
time to be definite and fixed), to produce and file with the clerk of this
court a transcript of the record of such cause; and, if he shall fail
to file the transcript within the time limited therefor, the appellee
may, after the time limited for filing the transcript in this court by
the appellant has expired, and upon his or her default In respect
thereto, upon producing a certificate showing the entry of appeal and
the date thereof, have said appeal docketed and dismissed.”

Respecting this rule of the Court of A;ggeals of the District of Co-
Iumbia, referred to by Justice Gould in his return as constituting a
factor Influencing him in his refusal to settle the bhill of exceptions
which I had tendered to him for settlement, I am advised by counsel
that the record of the cause in the Supreme Court of the District of
Columbia, so far as concerns the said rule of the court of appeals, is
chiefly embarrassing to me in my appeal, use of an order in the case
which Justice Gould himself, on the 16th day of October (an order dul
excepted to, and the bill of exceptions ordered on record November 4,
1912), had made antecedently to the order of the same date, which, as
hereinbefore mentioned, contained his refusal to settle the exceptions
taken at the trial of the cause.

When the counsel by whom I was represented discovered, on Septem-
ber 18, 1912, that the minute entry of the hereinbefore mentioned order
of August 19, 1912, which made an extension of time until September
20, 1912, was sllent concerning the flling of the transcript of record in
the court of appeals and only express concerning the submitting to

the court of the Dbill of exceptions, they at once called the smatter
to the attention of counsel for the Capital Traction Co., with a view to
having the minute entry corrected, the particular counsel on whose
oral motion the order had been made belnyi positive in his statements
that the motlon as made and allowed on the 19th day of Angust em-
braced the filing of the transcript In the court of appeals as well as
the submission of the bill of exceptions in the lower court; and at the
request of counsel regresentlng me, who wished at the earliest moment
[ly_oaslhle to explain the situation to the court, counsel for the Capital

raction Co. came Into court the next day and with my own counsel
discussed to the court the two motions that day byese filed in court,
one to correct the minute entry of August 19, the other to make an
extension of time (further extension) within which to file the tran-
script of record in the court of appeals. The court did not make its
formal order until the following day, September 20, 1012, when it set
both the said motions for hearing on (fctober 11, 1912, but the dis-
cussion on. September 19 showed that the motion to correct would be
opposed and that there would probably exist a difference of recollection
as to the occurrence of August 19.

When the hearing of the application to correct the minute entry of
the order of August 19, 1012, was thus set for a day within the fol-
lowing term of the court, I thought it the part of prudence, acting
through and under the advice of counsel, while we were still within the
same term of the court at which the order of August 10 had been made,
to present, for alternative consideration with the application to correct,
a motion for an amendment to be made, nune pro tune, to the order of
August 19, to the end that, so far as the lower court was concerned,
full opportunity should be given to It to exercise whatever of its dis-
cretion it might choose to use in the matter of aiding me to an accom-
gltshment of the appeal which T had taken from its judgment of July

. And when the court on Septembet 30, at the closing of the trial
term, and in the aet of setting the hearing of this motion also for
October 11, 1912, falled and refused to preserve to itself the power, if
such motion should be granted, to act at its next term with fullness
u}mn the motion I had made on September 19 for a further extension
of time within which to flle in the court of appeals the transcript of
record for the appeal I had taken from the judgment of July 2, I duly,
through counsel, excepted to such omission on the part of the court
and had my exceptions recorded in a bill which is part of the record of
that court touching the matter of extending time under the rule of
the court of upgenls aforementioned. And when Justice Gould, before
whom for comsideration on Oectober 11 came the two motions, the one
to correct the minute entry of the order of August 19, the other to
amend, nunc pro tune, the order itself, overruled both the sald mo-
tions, I duly excepted by counscl and had my exceptlons preserved by
being Eut into the record by a bill which shows, among other things,
that the judge who passed the order of August 19, the entry of which
was thus sought to be corrected, and who also was the judgze that
overruled the application to correct, stated from the bench that he had
no personal or independent recollection of either the order or the mo-
tion (which was oral) upon which the order was ; and that the
person (one of the assistant clerks) who, during that part of the Au-

t recess of the court, made in a memorandum book in the court
room the rough notes of proceedings (in all branches of the court as then
conducted by one judge), which rongh notes, so far as they pertained
to proceedings in the clrcuit-court branch of the court, were after-
wards by another person formally written up into the minutes of the
court, stated that he had no recollection Independently of the roun
notes made by himself, and he was an assistant clerk whose duties
have been generally performed in connection with business in one of
the eriminal court and not in one of the circnit conrt branches of the
Supreme Court of the District. And this bill of exceptions, which puts
upon record all the evidence before the court when it acted npon the
two motions aforesaid, constitutes also part of the record of the
Supreme Court of the Distriet touching the matter of extending time
under the aforementloned rule of the Court of Appeals of the District
of Columbia.

The sum and substance, therefore, of the return made by Justice
Gould to the court of appeals in answer to the rule to show cause why
he should not be reguired to settle the bill of exceptions which had
been submitted to the court on September 19 and to himself personally
on October 1, seems to be that the respondent, having first made an
order in which he refused either to correct the minunte entry of an
order or to amend the order itself, which had extended time, was by
the fact that he had made that order * frently moved fo and aided In
reaching the conclusion® to make the further order by which he re-
fused to settle the exceptions that were vital to a review of the judg-
ment of July 2 (from which ju%gment your petitioner was prosecuting
an appeal), inasmuch as the said judgment rested for its validity upon
a ruling of the said justice which directed the jury to find in favor of
the Capital Traction Co. the issue of fact which existed between your
petitioner and the said company, to wit, the issue whether the facts and
circumstances besetting the aecident that befell your petitioner on
December 2, 1909, showed a lack of ordinary care in the Capital Trac-
tion Co., your petitioner having declared in his suit that the said com-
pang was guilty of actionable negligence in the Bremim

10. When Justice Gould, on November 11, 1912, filed his aforesald
return to the court of appeals in the mandamus proceedings, the
Capital Traction Co. simultaneously filed in that court a motion to
docket and dismiss the appeal which had been taken by me from the
aforementioned judgment of July 2, 1912, the motion thus made being
based upon the rule of the court of appeals hereinbefore l;g.wted. which
rule, according to the aforesald return of Justice Gould, had * greatly
aided " the sald trial judge ' in reaching the conclusion' not to settle
the exceptions which had been taken at the trial.

In opposition to the said motion counsel who acted for me filed in
the court of appeals an authenticated copy of that part of the record
of the canse in the lower court which showed the acts and proceedings
had and done in that eourt in the matter of oxtenﬂ{n% time for filing
in the court of appeals the transeript of record for the appeal afore-
gaid, the two bills which embraced exceptions as hereinbefore mentioned
to the orders of September 30 and of October 16, respectively, being
included in the copy of the record thus filed in the court of appeals.
Among the things shown in the record thus copied, additionally to
thinga already speclfied, is the fact that one of the counsel for the
Capital Traction Co., a few days after my appeal had been perfected,
speaking with one of own counsel (the one who afterwards nskmi
for an extension of time), said that he was then about to leave the city
on his summer vacation and did not expect to return before September
15; that he would llke to have time to examine the bill of exceptions
after his return ; that it would be agreeable to him, therefore, if an ex-
tension of time should be taken, say, until October 1; and that he
would speak with an assoclate who would be in the city and who would
go into court with my counsel at any time for an order of extension.
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Couns® representing me thereupon said he would ask for an extension
until Beptember 20, which he did, as hereinbefore stated, on August 19.
Forty days, the period fixed by the rule of the court of appeals for
filing in that court the transcript of record for an ngpeal, unless an
extension of time is made by the lower court, would have expired for

my aforesnid apgenl Bﬂember 12:

The motion of the Capital Traction Co. to docket and dismiss the
appeal I had taken from the beforc-mentioned judgment of July 2,
made in the Court of Ap‘fen.ls of the District of Columbia on November
11, 1912, ag above stated, and the transcript of record from the lower
eourt, filed as afoPesaid in opposition to the sald motlon, were placed
uxg:n the general docket of the said court of appeals as cause No. 2478
which cause is entitled ** Walter Murphy, appellant, v. The Capitnj
Traction Co., appelice.”

The double aspect In which my cause thus appeared in the said court
of appeals, to wit, canse No. 393 on the original decket of the said
court, wherein I was secking to procure from the gudﬁ of the lower
court the allowance of a blll of exceptions (without which my appeal
from the éudsment of the lower court of July 2 1912t. would be value-
less), and cause No. 2478 on the geperal docket of the said co
wherein the Capital Traction Co. was seeking to have my said appea
docketed and dismissed ose the lower court had entered no formal
order making an extension of time for the filing In the said court of
:m:enls of the transeript of record for the sald appeal, came on for con-

eration, and the two aspects, or the two causes, involvinf. as I have
explained, the fate of my appeal from the judgment of July 2, were
viewed together before the sald court of appeals, which heard argu-
ment on the same on November 21 and 22. And the sald court of ap-

ls thereafter, to wit, on the 2d day of December, 1912, filed its opin-

and rendered‘its Ju etf.nttni!h the )gaem dod. and sadioes e

copy, pro ce o e said opinion u an

all thep:ﬁ:tsp aé)&ar yrbc&diﬂgﬂ of that conrtpi.n the premises, including a
copy of the complete record of that court In both the causes aforesaid,
to wit, No. 303 on its o docket and No. 2478 on its general d "y
is attached to thls petition to be read and referred to as a part of the
petition. The petition is also accompanied by n copy of the brief which
counsel presented to the sald Court of Appeals in my behalf in each
of the two cases aforesald.

11. When the Court of Appeals decided that it would not require
Justice Gould to settle the exceptions taken at the trial, which 1 had
tendered to him in a bill to be settled and signed as aforementioned, and
decided also that it would grant the motion of the Capital Traction Co,
and docket and dismiss my sald appeal, I longingly inquired of counsel
if they would prosecute my sald appeal into your honorable court. But
counsel avised me that they were unable on the said appeal to sue out
a writ of error to this honorable court; that they would be glad to rep-
resent me further, but that the law did not require your honors, at my

instance or request, to review the ju nt of the of A 1s of
the Dl.strl:t f& the matter of myj appeal. Oh, what cou?gﬂi do?
Had I lost my a without even the consolation of a hearing

upon its merits? ere could I turn for help? At best I was but a
r newsboy whose savings at the time of the accident complained of
E‘i amounted to less than $000, and those savings long since gone by

reason of the 1 condition that eame upon me as the result of

the acclden% t ued and bottly g: timgs m: r%ckad with pain tdhst in

agon cry ou ray to put out of my misery, and then
a“féstgguycs deaﬁen the nly a widowed mother and a few other
friends, not t or ng, charged with my care and my only de-

m?dwmi "{‘ﬁi“ g miﬂat t court, speaking of a j

t was in a negligence case our great court, s of a jury,
an integral part of a common-law {rlnl court, used words which ought
to be read and pondered by everg trial J{u@e when asked to direct a
verdlet, namely (Rallroad Co. ». Stount, 1 all., 657, 664) :

“Twelve men of the average of the com.munity, comprising men of
education and men of little education, men of learning and men whose
learning consists only in what they have themselves seen and heard, the
merchant, the mechanie, the farmer, the laborer ; these sit together, eon-
sult, apply thelr separate experience of the affairs of life to the facts

oven, and draw a unanimous conclusion. This averaﬂa judgment,

hus given, it is the great effort of the law to obtain. is assumed
that 12 men know more of the common affairs of life than does 1 man;
that they can draw wiser and safer conclusions from admitted facts
thus occurring than can a single judge.”

When “ cne man,” “a single judge,” had assumed to pass upon the
facts in my case and direct the conclusion to be therefrom drawn
ithereby substituting his own judgment for the * average judgment” of
the jury, I had hoped that his judgment thus rendered touching the
determination of an issue of faet, would at least be made the subject of
iludldﬂ.l review with a view to ascertaining whether it was proper in
he particular case for the ju to perform the functions of the jury
and render a werdict, which, correct, is the verdict the jury would
itself have rendered if the case had been submitted to them. t least,
1 am advised by counsel that the theory of a directed werdict is that
the verdict which is directed is just what the jury would have found if
the matter had left to the deliberation of the jury. A review of
the ruling of the tn‘.alhiu in my case could not be had without a
bill of the execeptions which had been taken at the trial, and it was your
;:mat court which said that the settl of a bill of exceptions did not
nvolve any new or substantial right the opposing party, the words
in one of the cases before gour honorable court being as follows (Hun-
nicutt ». Peyton, 102 U. 5., 333, 353):

“ When an exception has been taken at the trial and noted, reducing
the exception to form afterwards and attesting it, is not mu.king a new
case; it Is merely verifying the case as it appeared on the trial."

I am advlsedeléy counsel that no substantial right of the Capital Trac-
tlon Co. required the trial judge, at the time and under the eircum-
stances when the bill containing them was tendered, to refuse to settle
the exceptions taken at the trial of my suit against the said company,
and 1 am further advised by counsel that the action of the Court of
Appeals of the District in the premises shows that that court sacrificed
the substantial legal right of an appellant by a failure to see the differ-
ence between form and substance as u]:fllcahla to the matter in hand.
Oh'! If your honors please, if the Court of Ap s of the District of
Columbia, like S8anl of Tarsus, of whom I h with my mother when
she took me a little bo'{ to the Sabbath school to hear the Bible stories
there told, thinks itself engaged in a g work, as did SBaunl when he
stood by consenting unto the death of Btephen the martyr, kaefn!ng the
ralment of them that slew him, can you not cause a light shine
round about and a voice to be heard that shall cause the scales to fall

en ance, instead of
the Saul who wrought havoe in his blindness, it may be like the Paul,
vtwhi:h:fter the scales had fallen from his eyes, became the great apostle
0

Gentiles, who wrote:

“ Whatsoever things are true, whatsoever things are honest, whatso-
ever thinﬁs are just, whatsoever things are pure, whatsoever things a
lovely, whatsoever ti:.lngs are of good report, if there be any virtue an
if there be any praise, think on these 5

If the legal vision of the Court of Appeals of the District of Columbia
causes it to see things with too technical an eye and too little regard
for the real merits of the controversies that eome before it, can your
honors not gercelve the effect ugn the judges of the lower courts, who,
working under its appellate authority, are constrained to see things in
me light, to the obscuration of substance as distinguished from

I am told that your honors have the power, if you should choose to'
exercise it, of issu{hg to the said court of appeals a writ of certiorar,
whereby the case I have described could be brought into this honorable
court and reviewed, and such action had as the law and justice may

uire. And I am told that the fact that I am poor and weak and with-
out influential friends will not ogemta against me in the eyes of your
great court, every member of which when he entered upon his l‘ih
office took an oath that he would “ administer justice without :::fect 0
persons, and do equal right'to the poor and to the rich,” and ed the
oath hy . the Book that was given to man for his guide and inspi-
ration by the Great Judﬁbetora whom we must all finally appear and
be judged according to that we have dome, whether it be uomfeor bad.
And T am told, if Eom‘ honors deny my petition, that there will then have
been written on the judiclal the final chapter of the tragedy which
destroyed mdy sight and w my body, and that the cause of action
which I had supposed I possessed aﬁ}lnst the Capital Traction Co. by
reason of negligence on its part will then have been closed in the
courts, I denied consideration of the merits of my ecause except at
the hands of one man, who himself assumed the role of both judge and

jury.
pr;l';u have my petition. My appeal is before you. And I will ever

.

Jonx ALTHEUS JOHNSON, of Counsel.

(The following pages, written after the court of appeals had filed its
opinion in the ease, were appended to the foregoing petition when sub-
mitted to the Supreme Court of the United States. References to the
recoyd herein made are to the printed coples of the certified record
which accompanies the petition wherein Walter Murphy lays his case
before the Bupreme Court of the United States, with a prayer that the
latter court take cognizance of his cause and issue a writ of certiorari
to the Court of Appeals of the District of Columbia.)

The rule of the Bupreme Court of the Distriet of Columbia on the
subject of bills of exception provides that the gart{l charged with the
preparation of a bill of excep ghall, at least eight days hefore sub-
mitting it to be settled, have presented a copy of it to opposing counsel.
On this feature of the rule the court of appeals in its opinicn remarks
(p. 24 of the record in No. 293, original) :

“ His adversary ghall have eight days within which to examine the
same and express his ment or his disagreement.”

And the court then adds this startling statement :

“1In case of agreement, either the justice trying the case or the jus-
tice sitting in his stead may sign the same.”

This is probably the first time, either in this jurisdiction or any other,
that a court of appellate power in common-law causes ever made
the statement that a bill of exceptions, even where the parties were

ed as io its contents, could be signed by any other than the judge
to whose rulings the bill was an exce|i3tlon. Bigning or attesting is t
culminating act which gives to the bill the absolute verity that it has
in the eye of the law. And bow novel and forelgn to all traditions of
the law even to suggest that such authemtication ecan be given by a
Judge who knows nothing whatever of the transactions or rulings re-
ferred to in the bill. A few of the States have statutes under which,
in the event of the death or permanent disability of the trial judge,
the eclerk of the court or some other officlal may certify a hill of ex-
ceptions where the parties are agreed coneerning it. But glve to the
rule of the Supreme Court of the District of Columbia the full forece
and effect of a statote (the effect which Is claimed by the court of
appeals to be proper for all the rules adogted by both the Supreme
ourt of the District and by itself) * binding upon the court, upon
suitors, and upon those who represent suitors,” and still we will ex-
amine the terms of the rule in vain for any hint or suggestion of such
a thought even as that somebody else than the judge whose ruling is
excepted to may sign a bill of exceptions therefor.

For a court of the United States that sits in the Distriet of Columbia
it would seem that the case of Malony v, Adsit (175 U. 8., 281) might
be accepted as authority on the question of who must sign & bill of
exceptions. In that case counsel for the respective parties had signed
a statement that the bill of exceptions was correct and in accordance
with the proceedings had in the trial of the cause, and, appending the
statement to the bill, had procured the signature of the judge who was
then holding the court in which the trial had taken place, The paper
s0 attested was disregarded by the court as not possessing the essential
qua]lay of a bill of exceptions.

And still the idea that * the justice sitting in his stead,” {f the ad-
versary party “ expresses his agreement,” “ may slgn the biil of ex-
eceptions for the justice who tried tbe case,” is necessary to the view
which the Court of Appeals of the District of Columbia took of this
case; for, if the justice who presided at the trial be absent and It be
necessary to settle the bill niand rettling, says the court of appeals,
can only be done by the trial judge), then, says the court eoncerning
the bill of exceptions:

“1Its presentation to him (that is, to the justiee who is sitting in
the Etead of the absent justice) wilthin the time is all that counsel
can do,”

In such case, says the court:

“The bill may be submitted to the justice presiding in his stead,
and acted upon, as of the date of its submiesion, by the trial justiee
upon his return to his court.”

The words thus used by the court of appeals, spoken by reason of
the facts encountered in this case, themselves show that * submitting
the bill to the court within 38 days,” or within the time to which the
88 days is extended, and “ submitting the bLill to the court to be set-
tled * (both of which expressions are used in the rule of court) are
different things and may be impossible, in a particular case, of occur-
ring simultaneously, and it is only concerning the latter of these two
things that any notice whatever to opposing counsel is prescribed by
the rule of the court on the subject of bills of exception.

The chief justice, who wrote the opinion of the court, says (pp. 25-26
of the recor No. 393, original) :

“ In this case the time for settlement of the bill was before the
expiration of the extended time, and, though it is not certain, it may

WALTER MURPHY.
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be assumed that the two days' notice in writing was given.

counsel but two days before the expiration of the time.,”

There is nothing in the record (and certainly nothing outside of the
record) to warrant either the doubt or the assumption (with the reason-
ing conseguent thereon (with tbe court, in the words above quoted,
expresses ooncerntug] the fact of the notice given or concerning the
time designated in the notice for the settling of the bill.

The bill of exceptions was not submitted on September 20, two days
after the 18th, when a copy of it had been presented to opposing
counsel. It was submitted on tember 19, with the express statement
to the court that it was not then submitted to be settled; that the
settlement of it would bave to await the return of Justice donld. who
was the only person that could settle and sign it; that proper notice
would be given of the time for settling it, but that the plain desired
at that time, under the order of August 19, to submit the bill to the
court (see p. 2, also p. 6, of the record in No. 893, original ; and p. 16,
also pp. 18-19, of the record in No. 2478). And notice of the time for
settling was g'iven, not on September 19, but on Beptember 26, and it
was given for October 1, the earllest day at which Justice Gounld would
be available (see E 8 of the record in No. 393, original ; and pp. 19-20
of the record in No. 2478).

If a copy of the bill had been placed in the hands of ﬁppoa!ng counsel
elght days, instead of one, before September 19, and the two days'
notice had been given for éeptemhar 19 as the time when the bill would
be * submitted to the court to be settled,” what would the procedure
have amounted to more than the thing that was actually done? It
would have been a vain procedum——-gnown to be wvain, unless the
revolutionary statement, adverted to above, be accepted as correct law,
announced for the first time in this case.

The right of appeal, when given by the law, Is a right so valuable
that the courts in guarding it have almost universally beld that the
proper course in cases at law is to award a new trial if, by reason of
the death or confirmed illness of the trial judge, there is no one who

can sign the bill of exceptions requisite to the aPpeaJ. For instance,
in Henrichsen ». Smith ?29 Oreg., 475) the trial judge had extended
into the mext succeeding term of the court the time wi which the

appellant ecould
time prescribed,
presented his bi
wias on the bench, set aside the jud
because otherwise the sgpellunt. wi

have lost his ap And, though the owner of the ju t questioned
the aunthority of the court at a subsequent term to set aside the judg-
ment, the supreme court of the State approved what had been done.
In like manner, in Crittenden v. Schermerhorn (35 Mich., 870) the
trial judge, after his retirement from office, had by stipulation of the
parties, signed the bill of exceptions. But the defendant in error
raised the objection in the supreme court of the State that a stipulation
of the could not confer authority to sign a bill of exceptions.
Says the court (p. 3702 =

“The point is well taken. But it does not follow that the judgment
shonld be affirmed. On the contrary, where a party has lost the benefit
of his exceptions from causes beyond his control, it is proper to give
him a new trial ; and this we have done in some cases where the judge's
term of office expi before exceptions could be settled. The judgment
will therefore be reversed and a new trial ordered.”

But in the District of Columbia, so technical in matters of mere
procedure is the judicial mind becoming, working under the supervision
and direction of the Court of Appeals of the District, that the question
with the trial judge, concerning the bill of exceptions in the present
case, seems to have to act, not with a view to aiding the appeal,
but to defeating it; and when he was cited to explain the reasons for
his action, mminghdauhtmi of the propriet&lot his acts under the rule
of his own court, he pointed to a rule of the Court of %Ppeal.s of the
District and said that rule also had influenced him, a rule which pre-
scribed the time within which an aﬁ):.llunt must file in the Court of
Appeals the transcript of record for appeal; which time, by the rule
referred to, is fixed, even in common law ecauses, with reference to the
Perfectin of the appeal and not with reference to the signing or certify-

g of bills of exeeption ; and tl.mu?h the plaintiff, in the effort to prose-
cute his appeal, had kept that rule in mind also, both rules were put
into action on his a 1 in a decislon by the Court of Appeals, under
which, if that court had only before have gone the len, it now has
gone, there wounld have been no necessity or oceasion for the trial judge
to consider or be influenced by any other than the rule of his own eourt.

%repare and present his bill of exceptions. Within the
ut at the succeeding term of the court, the appellant
but the trial judge had died and his successor, who
ent and granted a new trial

out a bill of exceptions, would

If there be an express order the court allowing time *to and in-
cluding the 20th day of September' within which *to submit to the
court the bill of exceptions en at the trial of this eause,” and if the

hill of exceptions is submitted to the court on Beptember 19; and if
there be the further faucts that on Bepember 26 notice is given to oppos-
ing counsel, in whose hands a copy of the bill thus submitted bhad been
placed on ﬁeptember 18, that the court would be asked to settle and
slgn the said bill on October 1, the earliest available day, by reason of
absence from the city, on which the matter could be submitted to the
judge who must settle and sign; and i that motice be gratified by
actually placing the bill on October 1 before the judge with the reguest
that he settle and sign; and if, by reason of the trial judge’s absence
from the ecity, a two-day extension of the trial term o
been asked for and obtained, 8o as to canse the trial term fo embrace
October 2: and if the court, whose ju ent in most cages is a finality
in the District of Columbia, should declare, in the face of such facts,
that it was proper to refuse settlement and allowance of the bill of
exce{)’tehons so submitted, on the sole ground that a copy of the bill had
not n presented to oppusmci counsel at least elght days before Sep-
tember 20, and should base such declaration on the theory (a mere legal
mirage) that some other than the trial judge might on September 20
have been able to slgn the bill, would such mction on the part of the
court not indicate a morbid condition of inability to note the difference
between matters which are of mere procedure only and matters which
are of substantive right; such a condition as is likely, if not checked,
soon to obliterate, within the jurisdiction of the eourt’s authority, all
differences between justice and flimsily spun legal technicalities, in the
name of which justice s so often sacrificed in the courts?

Such facts, followed Ly such a judgment, are recited in the petition
of Walter Murphy and shown in the judieial records upon which his

titlon is based. That the court, which in most cases is the court of
ast resort in the District of Columbia, should adjudge such a conclu-
slon from the facts stated would scem to denote a condition which
needs a remedy, such a remedy as the Bupreme Court of the United
States is competent to apply, if only it shall be pleased to do so.

JouN ALTIEUS JOHXSOXN.

1
But the
petition shows that the bill of exceptions was delivered to opposing |

AMENDMENTS TO APPROPRIATION BILLS.

Mr. LODGE submitted an amendment providing that all
officers of the Navy or Marine Corps shall be credited with
the actual time they may have served as officers, enlisted men,
paymaster clerks, or clerks of commandants in the Regular or
Volunteer Army or Navy, efc., intended to be proposed by him
to the naval appropriation bill, which was referred to the
Committee on Naval Affairs and ordered to be printed.

Mr. SUTHERLAND submitted an amendment providing that
in the event of reductions being made in any force employed
under the civil service or in any of the executive departments
no honorably discharged soldier, sailor, or marine whose record
is rated good shall be discharged or dropped or reduced in
rank or salary, ete., intended to be proposed by him to the
legislative appropriation bill, which was referred to the Com-
mittee on Appropriations and ordered to be printed.

Mr. CURTIS submitted an amendment proposing to appro-
priate $5,000 for aid and support of the National Library for
the Blind, intended to be proposed by him to the District of
Columbia appropriation bill, which was referred to the Com-
mittee on Appropriations and ordered to be printed.

FUNERAL EXPENSES OF THE LATE SENATOR DAVIS.

Mr. BRISTOW submitted the following resolution (8. Res.
425), which was read and referrgd to the Committee to Audit
and Control the Contingent Expenses of the Senate:

Resgolved, That the Secretary of the Senate be, and he is hereby,
authorized and directed to pay from the miscellaneous items of the
contingent fund of the Senate the actual and necessary nses
incurred by the committee appointed (ll?;\ the President of the Benagg ro
tempore in arranging for and atten the funeral of the late Ben-
ator JEFF Davis from the State of A sas, vouchers for the same
to be approved Dby the Committee to Audit and Control the Con-
tingent F:‘xpmsea of the Senate.

IMPRISONMENTS IN THE ABMY AND NAVY.

Mr. WORKS submitted the following resolution (8. Res.
424), which was read, considered by unanimous consent, and
agreed to:

Resolved, That the Secretarles of War and of the Na and the;
:g:ﬂg:gh, instructed to furnish to the Senate the f?l.lg’;'lng inrm{

1. The number of persons serving in the Army and Navy, respee-
tively, imprisoned during the year 1912, for which oﬂense:;ya.nd the
term of imprisonment imposed in each ease, and the prison or other

place of such imprisonment, and the nature and kind of prisons in
whichT gncnrcerl;let;ed. . h

e num] of such persons, so serving the Government, now
serving Fﬂson sentences, and for what oi!ansge in each case, n.%d the
term of imprisonment imposed, for what offenses, and where imprisoned.

PROTECTION OF BIRDS.

Mr. McLEAN, I desire to give notice that on Tuesday, Janu-
ary 14, at the close of the morning business, I will address the
Senate on the bill (8. 6497) to protect migratory game and in-
sectivorous birds in the United States.

OMNIBUS CLATMS BILL.

Mr. CRAWFORD. I move the Senate resume the considera-
tion of House bill 19115, known as the omnibus claims bill.

There being no objection, the Senate, as in Committee of the
Whole, resumed the consideration of the bill (H. R. 19115)
making appropriation for payment of certain elaims in accord-
ance with findings of the Court of Claims, reported under the
provigions of the acts approved March 3, 1883, and March 3,
1887, and ecommonly known as the Bowman and the Tucker Acts.

Mr. CULLOM. A day or two ago I attempted to introduce an
amendment to be referred to the Committee on Claims, and I
think it was lost in the shuffie. I do not know whether it was
incorporated in the bill or not.

The PRESIDENT pro tempore. The amendment, the Chair
is informed, is upon the clerk’s desk.

Mr. CULLOM. I ask leave now to offer it.
bu:l[‘;xe PRESIDENT pro tempore. As an amendment to the

Mr. CULLOM. As an amendment to the bill under considera-
tion.

Mr. CRAWFORD. What is the character of the amendment?

Mr. CULLOM. 1t is a longevity claim.

Mr. ORAWFORD. Is the report of the Court of Claims at-
tached to it?

Mr. CULLOM. Yes

Mr. CRAWFORD. 8o that it is the same as the .other lon-
gevity cases?

Mr. CULLOM. It is exactly the same, as I understand it.

The PRESIDENT pro tempore. The Senator from Illino’s
asks unanimous consent that the amendment offered by him
may be <considered, there being a pending amendment which




1124

CONGRESSIONAL RECORD—SENATE.

JANUARY 7,

would otherwise be in order. The Chair hears no objection,
and the amendment will now be considered. It will be read.
The SECRETARY. On page 263 of the bill, after line 9, insert:

To Phil Mitchell, administrator de bonis non eum testamento
annema%f the estate of Willlam Hoffman, deceased, of Rock Island, 111,

The PRESIDENT pro tempore. The question is on the adop-
tion of the amendment.

Mr. CRAWFORD. I understand from the Senator from
Illinois that there accompanies this claim the report from the
Court of Claims adjudicating it, and that it is in exactly the
same class with similar amendments which the committee has
accepted. With that understanding, I make no objection to
it, but I ask that the report of the Court of Claims be printed
in the proceedings so that we may examine it afterwards, and
I reserve the right, if I find any good reason therefor, to ask
for a reconsideration.

i The PRESIDENT pro tempore. The report is not upon the
esk.

Mr. CULLOM.
offered.

The PRESIDENT pro tempore. It will be procured and
printed as requested. Without objection, the amendment is

“agreed to. The findings of the court will be printed in the
RECORD.
The matter referred to is as follows:
[Benate Document No. 977, Sixty-second Congress, third session.]

PHIL MITCHELL, ADMINISTRATOR OF THE ESTATE OF WILLIAM HOFFMAYN,
DECEASED.

Letter from the assistant clerk of the Court of Claims transmitting a
copy of the findings of the court in the ease of Phil Mitchell, admin-
istrator of the estate of Willlam Hoffman, deceased, against The
United States.

It was attached to the amendment that I

CovrT oF CraiMms, CLERK'S OFFICE,
Washington, December 3, 1912,
Hon. Avcrstus 0. BACON,

President pro tempore of the Senate.

Sir: Pursuant to the order of the court, I transmit herewith a certi-
fied copy of the findings of fact and conclusion filed by the court in the
aforesald cause, which case was referred to this court by resolution of
the United States Senate under the act of March 3, 1887, known as the
Tucker Act.

I am, very respectfully, yours, Joux RANDOLPH,
Assistant Clerk Court of Claimas.
Court Congressional, No, 14978-6. Phil Mitchell, adminis-

trator de bonis non cum testamento annexo of the estate of Willlam
Hoffman, deceased, v. The United States.

BTATEMENT OF CASE.

This is a claim for longevity pay alleged to be due on account of the
service of William Hoffman, late an officer in the United States Army,
On the 21st day of June, 1910, the United States Senate referred to the
court a bill in the following words:

“[8. 8238, Sixty-first Congress, second session.]

“A bill for the rellef of Henry Prince and certain other Army officers
and their heirs or legal representatives.

“ Be it enacled, ete., That the Secretary of the Treasury be, and he is
hereby, authorized and directed to settle, adjust, and pay, out of any
money in_ the Treasa not otherwise appropriated, the claims of
* * * Willlam Hoffman * * * officers of the Army of the
United States, or their helrs or leaiml representatives where dead, for
Ion{;evltg pay, accordlog to the decisions of the Supreme Court of the
United States in the cases of The United States v. Tyler (105 T. 8.
244), The United States v, Morton (112 U. 8., 1), and The United
States v. Watson (130 U. 8., 80).”

Isabella Kobbe a}:penred in this court October 31, 1910, and filed her
petition, in which it is substantlally averred that:

She is the daughter and sole heir at law of William Hoffman, de-
ceased, who entered military service of the United States as a cadet at
the Military Academy July 1, 1825, and served continuously until the
date of his death, August 12, 1884; that longevity pay computed on a
basis that his service began on entering said Military Academy was
never paid said officer or this claimant; and that additional longevity
ggy should be paid the claimant reckoned on a basis that his service

n on entering sald Military Aecademy, in accordance with the de-
cisiond of the Supreme Court of the United States in the cases of Tyler
v. The United States (105 U. 8., 244), of Morton v. The United States
(112 U. 8B.. 1), and of The United States v. Watson (130 U. 8., 80) ;
that a claim for all pay and allowances was filed with the Auditor for
the War Department and disallowed by that officer; and the claimant
claimed $2,451.65.

Phil Mitehell, administrator de bonis non enm testamento annexo of
the estate of Willlam Hoffman, deceased, was substituted as claimant by
order of court October 17, 1012, upon his filing a certificate showing
his appointment and qualification as such administrator.

The case was brought to a_hearing on its merits on the — day of
October, 1912. Frederick A. Fenning, Esq., appeared for the claimant,
and the Attorney General, by George M. Anderson, Esq., his assistant
and under his direction, appeared for the defense and protection of the
interests of the United States,

The court. upon the evidence and after comsidering the briefs and
arguments of counsel on both sides, makes the following

FINDINGS OF FACT.

I. The claimant, Phil Mitchell, is the du]g appointed administrator
de bonis non of the estate of Willlam Hoffman, deceased, and s a
fliltllzer[t of the United States, residing at Rock Island, in the State of

nois.

11. Said William Hoffman during his lifetime was an officer in the
United States Ann{. having entered the Military Academy as a cadet
on July 1, 1825. He graduated therefrom and was appointed second
llentenant July 1, 1823 ; promoted to be first lHentenant November 16,
1836 ; captain February 1, 1838; major April 15, 1851; llentenant
colonel October 17, 1800; colonel April 25, 1862; and was retired as
such May 1, 1870, and died August 12, 1884,

of Claims.

II1. Baid decedent was paid his first longevity ration from July 5,
1838 ; second from July 1, 1839 ; third from July 1, 1844 : fourth from
July 1, 18490 ; fifth from July 1, 1854 ; sixth from July 1, 1856 ; seventh
from July 1, 1864 ; and eighth from July 1, 1869.

Under the decisions of the United States Supreme Court In the case
of United. States v. Watson (130 1. 8., 80), claimant would be entitled
to additional allowances on account of the service of sald decedent
amounting to $2,220.25, as reported by the Auditor for the War Depart-
ment, from which would be deducted overpayments amounting to $13.95,
leaving a balance of $2,200.30.

IV. A claim for longevity increase under the act of July 0, 1838 (5
Stats., 256), on account of decedent’s service was presented to the
accounting officers of the Treasury and was disallowed by them Novem-
ber 29, 1890, for the reason that service as a cadet could not be counted
in eomputing longevity pay and allowances for services gr!or to Febru-
ary 24, 1881, which disallowance was in accordance with the decisions
of the accounting officers in force at the time. Except as above stated,
the clalin was never presented to any department or officer of the Gov.
ernment prior to Its presentation to Congress and reference to this court
a8 hereinbefore set forth In the statement of the case, and no evidence
is adduced to show why the claim was not earlier prosecuted.

CONCLUSION.

Upon the foregoing findings of fact the court concludes that the
claim herein not having been filed for prosecution before any court
within six years from the time it accrued is Darred.

The claim is an equitable one against the United States In so far as
they received the benefit of the services of said decedent while a cadet
at the Military Academy, which service the Bupreme Court In the case
?ﬁ 'l.‘Re United States v. Watson (130 U. 8., 80), decided to be service in

e Army.

Filed November 18, 1912.

A true copy.

Test this 22d day of November, 1912,

[SEAL.]

Asszistant Clerk Cowrt of Claima.

Mr. GALLINGER. I will ask the Senator from South Dakota
to kindly permit me to offer an amendment which calls for only
$163.69, for overdue work in the Washington Navy Yard. It is
the case of a poor man, and the findings are here.

Mr. CRAWFORE. Will the Senator just let me glance at
the report of the court?

Mr. GALLINGER. Certainly.

Mr. CRAWFORD (after a pause).
it. It is regular.

Mr. GALLINGER. I offer the following amendment and
submit the findings of fact, which I ask be printed in connee-
tion with it.

The PRESIDENT pro tempore. There being pending an
amendment, the amendment is now offered by unanimous con-
sent. It will be read.

The SeEcrReTARY. After line 12, page 153, of the bill, insert:

Richard Allen, $163.69.

The amendment was agreed to.

The PRESIDING OFFICER (Mr. Hircacock in the chair).
The findings of the court will be printed in the REcorp.

The matter referred to is as follows:

[Senate Document No. 849, Sixty-second Congress, second session.]

RICHARD ALLEXN.

Letter from the assistant clerk of the Court of Clalms transmitting a
%)piyt gfstth? findings of the court in the case of Richard Allen v. The
nited States,

By THE COURT.

JOHN RANDOLPH,

There is no objection to

Covrtr oF Cratus, CLERK'S OFFICE,
Washington, June 1§, 1912,
Hon. JAMES 8. SHERMAN,
President of the Senate.

Sir : Pursnant to the order of the court, I transmit herewith a certi-
fied copy of the findings of fact and conclusion filed by the court in the
aforesaid cause, which case was referred to this court by resolution of
the United States Senate under the act of March 3, 1887, known as the
Tucker Act.

I am, very respectfully, yours, Joux RANDOLPH,
Asggistant Clerk Court of Claims.
Court of Claims of the United Btates. Congressional, No. 13727-3.
Richard Allen v. The United States.

The claim herein is for services rendered by claimant at the Washing-
ton Na:ganrd between March 21, 1878, and September 22, 1882, for
extra labor above the legal day of eight hours.

On the 19th day of February, 1908, the United States Senate by reso-
;ntlon r&arezred to the court Senate bill No. 5328, which is in the follow-
ng words :

“A bill for the rellef of Joseph M. Padgett and others.

“ Be it enacted, etc., That the Secretary of the ‘Ireasury be, and he is
hereby, authorized. and directed to pay, out of any money in the Treas-
ury not otherwise a?‘pmpriated, to Joseph M. Padgett and to the others
who have joined with him in a petition to this Congress, dated February
17, 1908, the amounts that maﬁ be found due to each of them, respec-
tively, for extra labor above the legal day of eight hours, while em-
ployed by the United SBtates as workmen, laborers, or mechanics at the
various navy yards of the United States, gormrmed by them by reason
and under the provisions of circular No. 8, issued by the SBecretary of
the Navy on March 21, 1878."”

Thereafter the claimant above named appeared and filed his petition
in this court, in which he avers substantially as follows:

That between March 21, 1878, and September 21, 1882, he was em-

loyed by the Government of the Unit States at the navy yard at

"'nshinxton, D. C.; that on March 21, 1878, the Secretary of the Navy
issued the order referred to in claimant’s petition, known as circular
No. 8 and hereinafter set forth in Finding L

That during the six months In each year from the date of sald order
to the 21st of September, 1882, he worked during all or a gorﬂnn of
ihe time he was so employed during said period, and that he Is
entitled to the value of the time worked in excess of 8 hours a day.

The case was brought to a hearing on the evidence and merits on
the 28th day of May, 1812,
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Messrs. Brandenburg & Brandenburg and Clarence W. De Knight
appeared for the claimant, and the Attorney General, by Percy M. Cox,
Iasg.. his assistant and under his direction, appeared’ for the defense
and protection of the interests of the United Btates.

The court, upon the evidence and after considering briefs and argu-
ments of counsel on both sides, makes the following

FINDINGS OF FACT.

I. Between March 21, 1878, and September 22, 1882, the claimant
herein was- in the employ of the United States in the navy yard at
Washington; D. C., doring which time the followlng order was in force:

Circular No. 8.1 - NAVY DEPARTMENT,
Washingten, D, C., March 21, 1878.

The following is hereby substituted to take effect from this date, for
the circular of October 25, 1877, in relation to the working hours at
the several navy yards and shore stations:

Tie working hours will be, from March 21 to September 21, from
Ta m to 6p m; from Selptember 22 to March 20, from 7.40 a. m.
to 4.30 p. m., with the usual intermission of one hour for dinmer.

The tﬂ'putment will contract for the labor of mechanies, foremen,
leading men, and laborers on the basis of 8 hours a day. All workmen
e]ile:itlng to labor 10 heurs a day will reeeive a proportionate increase of
their wages.

The commandants will notify the men employed or to be employed
of these conditions, and they are at liberty to continue or accept
employment under them or not.

; . W. THOMPSOX,

Seeretary of the Navy.
I1. Said elaimant, while in the employ of the United States as afore-
sald, worked on the average in excess of 8 hours a day as follows:
4883 hours, at $2.50 per day, and 39§ hours, at §2.25 g:r day.

III. If it is considered that 8 hours constituted a y's work dur-
ing the period from March 21, 1878, to September 22, 1882, under said
Circular No. 8, then the claimant has been underpaid $163.69.

1V. The claim herein was ncver presented to any department or
officer of the Government prior to the presentation: thereof to Congress
and reference to this court as hereinbefore set forth, and no evidence
g“adduced to show why claimant did not earlier prosecute his said

m.
CONCLUSION.

Upon the foregoing findings of fact the court concludes that the
claim herein is not a legal one against the United States and is equi-
table only in the sense that the Government received the benefit of
the mﬂrilcu of saild claimant in excess of 8 hours a day as above
set fo

Filed' June 3, 1912,

By tHE COURT.

A true copy.
Test this 13th day of June, 1912,
[sEAL.] JOoHN RAXDOLPH,

Assistant Clerk Court of Claims.

Mr. CRAWFORD. I understand the Senator from Massachu-
setts [Mr. Lopee] desires to address the Senate further in rela-
tion to the pending amendment, which seeks to incorporate the
French spoliation claims into the bill.

Mr, LODGE. Mr. President——

Mr. STONE. Before the Senator from Massachusetts begins
his speech, I should like to offer an amendment. I desire to
offer an amendment to the bill, to have added the claim of
Harry Troll, administrator of the estate of Justis McKinstry,
deceased. It is a longevity eclaim of exactly the same nature as
others which have been embodied in the bill.

Mr, CRAWFORD. Is there accompanying that a report from
the Court of Claims?

Mr, STONE. Fully; yes.

Mr. CRAWFORD. Then, Mr. President, there is no objec-
tion. I make the same statement in regard to it as to others,
and I ask that the report be printed in the Rrcorp so that we
may have an opportunity to examine it.

Mr. STONIL. Very well

The PRESIDING OFFICER. The amendment proposed by
the Senator from Missouri [Mr. StoNE] will be stated.

The SecreTARY. On page 264, after line 22, under the head
of * Missouri,” it is proposed to insert the following:

Harry Troll, of 8t. Louis, administrator of the estate of Justls

To
McKinstry, deceased, $1,930.11.

The amendment was agreed to.

The PRESIDING OFFICER. The findings of the Court of
Claims will be printed in the Recorbp.

The findings referred to are as follows:

CourT oF CrarMs, CLEEK’S OFFICE,

. Washington, December 7, 1912,

Hon. AvcusTus O. Bacoy,
President pro tempore of the Senate.

Sir: Pursuant to the order of the court, I transmit herewith a cer-
tified copy of the findings of fact and conelusion filed by the court In
the aforesaid cause, which case was to this court by resolution
of the United States Senate under the act of March 3, 1887, known as
the Tucker Act.

I am, very respectfully, yours,
JoaN RANDOLPH

Assistant Olerk Court of Claims.

Court of Claims. Congressional, 15389, Sub. 4. Harry Troll, admin-
Istrator of the estate of Justus McKinstry, v. The United States.

STATEMEXT OF THE CASBE.

On the 21st day of February, 1911, Senate bill 10806, Bixty-first
Congress, third session, for the relief of Justus McKinstry, or his heirs
or legal representatives, where dead, for longevity pay, was referred to
this court by a resolution of the United Btates Benate for findings of
fact under the terms of section 14 of the act approved March 3, 1857,

‘money in the

Bald bill reads as follows:

1 #“A blll for the relief of Christopher H. McNally and eertain other Army”

officers and their heirs or legal representatives.
“Be it enacted, ¢te., That the Secretary of the Treasury be, and he
is hereby, authorized and directed to settle, adjust, and pay, out of any
Treasury not otherwise appropriated, the claims of Chris-
topher H. McNally, Willlam C. Forbus: ohn Nichols: Coe, Alexander
I;o%fn Morton, Justus McKinstry, Arthur Hubert Burnham, Hdward
McK. Hudson, Joseph Hale, Wentz Curtis Miller, Redmond Tully, Au-
gustus G. Tassin, and Edward Maxwell Wright, officers of the Army of
the United States, or their heirs or legal resentatives where dead,
for longevlty pay, according to section 15 of the act of July 5, 1838
(5 Stat. L., p.. 258), and acts amendatory thereof, and the decisions of
the Supreme Court of the United States In the cases of the United
States against Tyler (105 U. B., 1{] 244), the United States against
%Iméton [éé? P. 8., p. 1), and the United States against Watson (130
D 3
That Harry Troll is the administrator of the estate of Justus Me-

| Kinstry, late of 8t. Louls, State of Missourl, and that he is a citizen
‘of the United States and a resident of the city of 8t. Louis, in the

State of Missouri.

That Justus McKinstry served in the United States Army as follows:

“Cadet, M. A, J'ui(y 1, 1833; second lientenant, Second Iniantrg,
July 1, 1838; first lieutenant, April 18, 1841; captain, January 12,
1848 ; captaln acting quartermaster, March 3, 1847 ; major and quarter-
master, Anlgl'ust 3, 1861 ; brigadier general of Volunteers, mber 2,
1861, which expired July 17, 1862; dismissed January 28, 1863; died
December 11, 1897."
and by reason of such service Is entitled to longevity pay, computing
the time he served at the Military Academy ns a cadet, in accordance
with the decislons of the Supreme Court of the United States as laid
down in the case of the United States v. Watson (130 U. S. Rep., p.
80) and United States v. Tyler (105 U. 8. Rep., p. 244), which has
never been pald to the deceased officer or his helrs.

That application for such longevity increase pay was made to the
accounting officers of the Treasury ggartmen but said claim was
disallowed on the 8th day of January, 1891, on the ground * Berviece as
a cadet under the existing laws and decisions can not be counted in
com utlnq longevity pay and allowances for services prior to February
24, 1881," contrary to the decisions of the Supreme Court of the United
States in the cases of Watson and Tyler, above stated.

Application was a made for same longevity increase pay in ae-
cordance with the decision of the Comptroller of the Treasury in the
case of Alexander Q. Brodle (14 Comp. Dec., p. 795), but this applica-
tion was disallowed in May, 1909, on the ground that there was no
authority of law to reo an adverse sgettlement made by a

i pen predeces-
gor, irrespective of the fact that the law now favors the settlement of

thia class of cases.
That there is due the claimant under the law as decided by the Su-
preme Court of theé United States in the case of United States v. Wat-

ison and Tyler, above stated, the following amount of longevity increase

pay :

First longevity ration from July 5, 1838, to June 30, 1843___ G4. 40
Second longevity ration from July 5, 1843, to June 80, 1848  365. 40
Third longevity ration from July 5, 1848, to June 30, 1853___  365. 20
Fonrth longevity ration from July 5, 1853, to June 30, 1858__  438. 20
Fifth longevity ration from July 5, 1858, to June 30, 1863__. 407.30

Total 1, 940, 50
Less tax 1. 39
Balance 1, 941. 11

That the deceased, Justus McKinstry, was loyal to the United States
thro ut the War of the Rebellion, he having served during said
rebellion until the 28th day of January, 1863, when his service from
the Army of the United States was

The case was brought to a hearing on loyalty and merits on the 23d
%y °t°§“£bﬂ'1912'redf the clalmant, and the Atto General,

on on & ‘or the clalmant, an e rney General,
by 5@0 Angm his assistant, and under his direction, .
agp ro
States.

t erson, l:.!s'a..
for the defense protection of the interest of the United
The court, upon the evidence and after considering the briefs and
arguments of counsel upon both sides, makes the following
FINDINGS OF FACT.

1. Claimant's decedent, Justus McKinstry, was an officer in the
United States Army, having entered the Unifed States Military Acad-
emy as a cadet on July 1, 1833. He nfraduahed e m and was
ag%inted second’ lieutenant, Second United States Infantry, July 1,
1 : promoted first llentenant April 18, 1841; captain and actin

rtermaster March 3, 1847; major and quartermaster Au A
881; appointed brigadler general of Volunteers Beptember 1861,
ggg& served as such to July 17, 1862. He was dlsm. Jamuary 28,

IT. S8ald decedent was paid his first longevity ration from July 1,
1843, and one additional ration for each five years su uent thereto.

Under the Watson decision he would be entitled to additional allow-
ances rt;mn%'ntlng to $1,939.11, as reported by the Auditor for the War
D’F" en

II. The claim herein was Eresented to the accounting officers of the:
’{'gfssury and the same was disallowed January 8, 1891, and again in

Ex'cept as above stated, the claim: has mever been presented to any
department or officer of the Government prior to Its presentation to
Congress and reference to this court as aforesaid.

CONCLUSION.

UTon-the foregoing findings of fact the court coneludes that the claim
herein, not hiaving been filed for flamsecuxiun before any court within six
years from the time it accrued, barred.

The claim is an equitable one against the United States, In so far as
they received the benefit of the service of said decedent while a cadet at
the' Military Academy, which service the Supreme Court, in the case of
the United States v. Watson (130 U. 8., 80), decided was service in the

Army,
Dy THE COURT.
Filed November 11, 1912,
True cotgy.
Attest this 30th day of November, 1912,
[smAL.] Jemrs RAXDOLPH,

Asgistant Olerk Court of Claims.
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Mr. LODGE. Mr. President, I ask, first, for the adoption of
an amendment in a case of longevity pay, the same as those
amendments that have already, I think, been adopted.

" Mr. CRAWFORD. Is there a report accompanying it?

Mr. LODGE. There is a report accompanying it, and the
findings of fact may be read, if the Senator desires, or placed in
the RECORD,

Mr. CRAWFORD. 1 will not ask that they be read, but I
ask that they be printed in the Recorp in connection with the
amendment, g0 that we may examine them.

Mr. LODGE. This is precisely the same as all other lon-
gevity cases.

The PRESIDING OFFICER. The Senator from Massachu-
setts offers an amendment, which will be stated.

The Secrerary. On page 241, after line 12, it is proposed to
insert :

To Katharine B. Thomson, administratrix de bonis non cum testa-
mento annexo of the estate of Francis Beach, deceased, of Plymonth,
Mass., $1,612.53,

The amendment was agreed to.

The PRESIDING OFFICER. The findings of the Court of
Claims in relation to the case will be printed in the RECoRD.

The findings referred to are as follows:

Covnr orF Crarms, CLERK’S OFFICE,
Washington, December 3, 1912,
Hon., AveusTUus 0. Bacox,
President pro tempore of the Renate.

B1r: Pursuant to the order of the court, I transmit herewith a
certified copy of the ﬂ.nd[nfm of fact and conclusion filed by the court
in the aforesaid cause, which case was referred to this court by reso-
lution of the United States Senate under the act of March 3, 1887,
known as the Tucker Act.

I am, very respectfully, yours, Jomx RAXDOLPH,
Asgistant Clerk Court of Claims.
Court of Claims. Congressional, No. 14199. Katharine B. Thomson,

administratrix de bonis non cum testamento annexo of the estate of

Francis Beach, deceased, v. The United States.

BTATEMENT OF CASE.

This is a claim for longevity pay alleged to be due on acconnt of the
service of I'rancis Beach, late an officer in the United States Army.
On the 3d day of March, 1909, the United States Senate referred to the
court a bill in the following words:

“[8. 9529, Sixtieth Congress, second session.]

“A bill for the relief of Francis Beach and certain other Army officers
and their heirs or legal representatives.

“Be it enacted, ete., That the Secretary of the Treasury be, and he
is hereby, authorized and directed to settle, ndjust, and pay, out of any
money in the Treasury not otherwise approprlated, the claims of Fran-
cis Beach * * officers of the Army of the-United States, or their
heirs or legal representatives where dead, for longevity pay according
to the decisions of the Supreme Court of the United States in the cases
of The United States v¢. Tyler (105 U. 8., 244), The l:nitu_ad States .
i’\}mgnnscfll‘lﬁ U. 8., 1), and The United States v. Watson (130

Katharine B. Thomson appeared in this court December 1, 1910, and
filed her petition, in which it is substantially avered that she is the
daughter and heir at law of Francis Beach, who entered the milita
service of the United Btates as a cadet at the Military Academy July 1,
1853, and served continuously until the date of his death, February 5,
1878 ; that longevity pay computed on a basis that his service began on
antt-rirm sald Military Academy was never paid said officer or the
claimant, and that additional longevity pay should be paid the claimant
reckoned on a basls that his service began on entering said Military
Academy, in accordance with the decisions of the United States Bu-
preme Court in the cases of Tyler v. The _United Btates (105 U. 8.,
244), of Morton v. The United States (112 U, 8., 1), and of The Unlted
Btates v. Watson (130 U, B, 80) : that a claim for all pay and allow-
ances due was filed with the Auditor for the War Department and dis-
allowed by that officer, and the claimant claimed $2,113.60.

By order of court of October 17, 1912, Katharine B. Thomson, admin-
Istratrix de bonis non cum testamento annexo of the estate of Francis
Beach, was substituted as claimant upon her filing a certificate showing
her appoirtment and qualification as such administratrix.

The case was brought to a hearing on its merits on the 21st day of
October, 1912, DMlessrs. Coldren & Fennin, n‘fpenred for the claimant,
and the Attorney General, by George M. Anderson, Esq., his assistant
and under his direction, appeared for the defense and protection of the
interests of the United States.

MThe court, upon the evidence and after considering the briefs and
arguments of counsel on both sides, makes the following

FINDINGS OF FACT.

I. The claimant, Katharine B. Thomson, is a citizen of the United
States, residing at Plymouth, Mass,, and is the duly appointed admin-
istratrix of the estate of Francis Beach, deceased.

. 11. 8ald Francis Beach entered the United States military service as
a cadet* at the Military Academy July 1, 1853. He graduated there-
from and was agmpoinled second lientenant July 1, 1857 ; promoted to
first lisutenant Pril 29, 1861 ; captain August 14, 1862, and died Feb-
ruary 5, 1873. Ife was pald his first longevity ration from July 1,
18¢2, and one additional ration for each five years subsequent thereto,

I11. Under the decision of the Supreme Court in the case of United
States ¢. Watson (130 U. 8., 80), claimant is entitled to additional
Jongevity allowances amounting to $1,675, as reported by the Auditor
for the War Department, from which should be deducted $63.45 due the
Inited States on account of overpayments to said decedent, leaving a
balance due of $1,612.33.

IV. A claim for longevity increase on acconnt of cadet service of said
decedent was presented to the accounting officers of the Treasury and
was disallowed by them November 12, 1890, for the reason that as said
decedent was not in the serviee after February 24, 1881, service as a
ecadet conld mot Le counted in computing longevity pay under existing
lawa and decisions.

Except as nbove stated the claim was never presented to any depart-
went or officer of the Government prior to its presentation to Congress

and reference to this court, as hereinbefore set forth in the statement
of the case, and no evidence is adduced to show why claimant did not
earlier presnt her said claim.

CONCLUSION.

Ulison the foregoing findings of fact the court concludes that the claim
herein, not having bsen filed for prosecution before any court within six
years from the time it acerned, is barred.

The claim is an equitable one against the United States in so far as
they raceived the benefit of the service of said decedent while a cadet
at the Milifnr)‘ Academy, which service the Supreme Court in the case
?‘r United States ¢. Watson (130 U. 8., 80) decided was service in the

rmy.

Filed November 11, 1912,

A troe copy.

Test this 224 day of November, 1012,
[SEAL.]

By e Covmr.

JouN RANDOLPH,
Asgistant Clerk Court of Claims.

Mr. LODGE. Mr. President, before going on with a discus-
sion of the amendment offered by the Senator from South
Dakota [Mr. Crawrorp] to my amendment, I desire to place in
the REcorp, and call the attention of the Senator from South
Dakota to it, a statement which I received in regard to another
case which was voted on here and rejected by a vote of the
Senate. I do this only in justice to the people involved. It
is the Flower claim for the destruction of property in Vir-
ginia by forces of the United States during the Civil War.
The Senator from South Daketa will probably recall the case,
as we had some considerable discussion about it. Objection
was then made, among other objections, that the owner of the
property in whose name the claim was made by his heirs had
never himself made the claim, and various other points were
raised against the claim. In justice to the people who make the
claim, T wish to eall attention to some of the facts contained in
the letter which I hold in my hand, which I will then ask to
have printed in the Recorp. The writer is the son of the
owner of the property. He says:

My father, Thomas Brinton Flower, was a clergyman of the Epis-
copal Church, and had charge of the Church of the Messiah at Woods
Hole, Mass., for nine years previous to the opening of the war. In
September, 1861, he removed with his family to Ashfield, in this county,
where he died in June, 1862, nearly three years previous to the damage
to his property in Virginia. A very conclusive reason, it seems to me,
why he never himself laid claim for any damage.

He then goes on and gives an account of the whole thing.
I think, in justice to the claimants, that the letter ought to be
printed. It simply shows, in my opinion, that they were en-
titled to the claim. I ask the Senator from South Dakota to
read the letter as it will appear in the Recorp. I will not de-
tain the Senate to read it all, but it explains about the laches
and gives the full details. I ask that the letter may be printed
in the REcorp.

Mr. CRAWFORD. Mr. President, T simply want to say
upon that point that the report of the committee is based
entirely upon the result of an examination of the findings
returned by the Court of Claims and the opinion given by the
Court of Claims. The committee can not, and no Committes on
Claims could, go outside of the findings returned by the Court
of Claims and examine into matters beyond {he record. To do
so would be an utter physical impossibility. The Court of
Claims was created to do that work for us, to make these find-
ings and these conclusions for our guidance. If we were fo go
into that sort of investigation of this claim to which the Senator
from Massachusetts calls attention, I dare say there are 1.500
other claims which it could be urged from one cause or another
would justify an examination outside of the findings of the
Court of Claims. My request is that we allow all matters of
that kind to go to conference, and if the conferees feel in any
particular case that a claim is unusual and that it demands
some exception, they can give it that attention; but, as I have
said, it is utterly impossible for the Senate to undertake to
deal with such cases.

Mr. LODGE. I think the Senator from South Dakota mis-
understood me. I did not mean to reopen the case or to move
to reconsider the vote of the Senate, but the Senator heretofore,
when debating the case, said the man who owned the property
never made any claim. Well, the man who owned the prop-
erty died three years before the damage occurred, and there-
fore could hardly have made the claim. 1 merely, as that was
going outside of the record, sought only, in justice to the people
who made the claim, to show that in that respect, at least,
they were not to blame, and also to give a full account of the
transaction. I do not suppose the claim will be in conference,
as I do not understand it is embraced in the House bill.

Mr. CRAWFORD. Then, it is not in the House bill?

Mr. LODGE. No.

Mr. CRAWFORD. That will make it all the more impos-
sible for us to act on it here, becanse, if we could put it in the
bill, the House having never acted upon it, at {(his stage of the
proceedings, with this session coming to an end on the 4th of
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March, it would be utterly impossible, I would say to the Sen-
ator, for it to receive favorable consideration.

Mr. LODGE. I understand that. I told the Senator I did
not expect it would be possible to reverse the action of .the
Senate.

The PRESIDING OFFICER. Does the Senator from South
Dakola object to the publication in the Recorp of the letter?

Mr. CRAWFORD. Oh, no; certainly not.

The PRESIDING OFFICER. In the absence of objection,
the letter will be printed in the REcorD. :

The letter referred to is as follows:

GREENFIELD, Mass., December 19, 1912,

The ITon. HexeYy CABOT LODGE,
Washington, D, C.

My Desr BExaTOR LODGE:

L] - » - L - -

The debate which you forwarded is conclusive to my mind that the
facts which actually exist are not known elther to you or the other
Senators. .

My father, Thomas Brinton Flower, was a cler
Chureh and had charge of the Church of the Messiah at Woods Hole,
Mass., for nine years Rrevious to the opening of the war. In September,
1861, he removed with his family to Ashfield, In this county, where
he died in June, 1862, nearly three years previous to the damage to
his property in \-'irfinia—n. very conclusive reason, it seems to me,
why he never, himself, laid claim for any age.

At that time I was a boy of 9; my mother was left with four small
children, one older and two younger than myself. John Flower, who
lived on the farm in Virginia, was brother to my father and was one
of the men who voted that Virginia stay in the Union. He was
arrested and placed in prison, from which he escaped, and for three
months suffered untold hardship in his attempt to reach the North,
He lived long enough after the war to go to Virginia and mark out
the bounds of this farm and get it properly recorded. He informed
my mother that everything had been done to protect her rights, the
pro rtx having been taken by military authority for the preservation
of the Army and had been dproperly appraised.

In the operations around Petersburg this farm was occupied by the
Union forces and finally destroyed. The house was shelled by both
armies while my Aunt Mary and 11 small children were in the cellar.
After the engagement, the Union forces taking possession of the
property, the family was sent No with th&gxceptlnn of the oldest
son, who was then about 16 and well acquain with the surrounding
country, who stayed for a time and alded Gen. Grant in his operations
by showing the soldiers short cuts about the country.

There were three earth forts and hundreds of rods of earthworks
thrown up on this farm.

In regard to laches in this matter, let me say that my mother went
to PhlladelPhia, where my father was born, after his death, and that
Col. Samuel B. Thomas, who married my father's sister, and who was
gecretary of state under Gov. Cuortin during the war, told my mother
that nothi could be done toward colle the claim owing to the
condition of the counfry; that a g}'}aisement of damages had been
filed and that later the matter coul taken up.

Bhe did later take the matter up in the seventies with some claim
ﬁent What was done, I do not know. But the inclosed letter from
Islégl)ollm:k will show you that I took the matter up with him in

Congressman Whiting, from this d.lstrictlnwho is related by marriage
to the family, took the matter up when C ess and did not ac-
complish nnythlnﬁ. Then Mr. Black, the present agent, took hold of
the matter and has had it in clmr¥e for some years. You will see
hg this that. there has been no neglect on our part toward pressing
this claim. Mr. Black has always said that if we could interest you
in the matter the thing would go through. So when Harold had the
great pleasure of making your acquaintance the matter was brouglt
to your attention. -

My father, as I have learned from my mother, was a strong Union
man. He voted, as I have been_told, for Bell and Everett at the
election when Mr. Lincoln was made President. The Flower family,
or our branch of it, which came over with Willlam Penn on his second
trip, located in Delaware County, Pa., and have been there ever since.
My father's sister was a very warm friend of Miller McKim, and
w:ﬁ! as&:t'aclated in some way with what was called the * underground
railroad.”

I have burdened you with this long letter, for which I hope you will
excuse me, to show you if I could that it was impossible for any
charge of disloyalty to be made agalnst my father or any of the
family, and to show that we have not been negligent in pressing this
claim, but rather unfortunate. .

Again thanking you for your great kindness in this matter, I am,

Sincerely, yours,

an of the Episcopal

ARrCHIEBALD D. .FLOWEB. »

Mr. LODGE. I think that some injustice, quite unintention-
ally, has been done to these most excellent people who are mak-
ing the claim and who never would have made it unless they
believed it was a thoroughly good one, as I believe it is. I
wanted those facts placed before the Senate so that they could
be before a subsequent committee and so that they may learn
all the details, which are not without interest.

Mr. President, in discussing the amendment which the Sen-
ator from South Dakota proposed to the amendment offered by
me I first showed how many grounds of claim put forward by
the counsel for the French spoliation claimants have been satis-
fied by the court, in order to show that the court had not
granted everything claimed, by any means, but that they had
made a number of rulings which the claimants at least thought
bore very hardly upon them.

I refer to what I have said previously, because so much time
has elapsed since I first made those observations that I fear
they have been forgotten even by the very small number of
auditors I had the privilege of having.

XLIXN—T2

I now want, Mr. President, to take up the question raised by
the amendment of the Senator from South Dakota to the amend-
ment which I introduced. I desire to refer to the claims in-
cluded by the Court of Claims in their present decisions, and I
wish to discuss the precedents of allowances by courts and com-
missions passing on international claims.

The French spoliation act of 1885, under which these claims
are considered by the Court of Claims (23 Stat. L., 283), thus
prescribed, in section 3, the rule of decision:

And they shall decide upon the validity of sald claims according to
the rules of law, municipal and International, and the treaties of the
United States applicable to the same.

It will hardly be denied that this requirement laid upon the
court the obligation to decide these cases according to the rules
of law which had received the approval of our own highest

omestic tribunals, as well as of the various commissions and
courts which had from time to time in our past history adjudi-
cated upon international elaims.

A careful examination of the published records and de-
cisions of a number of these tribunals shows that the allowances
made by the court have in no case gone beyond those made by
past courts and commissions, which have considered these
claims at various times during the last hundred years. In
many instances they have been less liberal than the allowances
made by past commissions.

The questions suggested by a number of the remarks made in
the summaries given in the last part of the Senate report show
that the question of the correctness of at least the three follow-
ing classes of allowances has been under consideration by the
committee, and the deduction of these items is at least sug-
gested in the report:

First. The freight earnings of the vessel for the voyage.
These have been allowed by the Court of Claims at the rate of
two-thirds of a fair freight for the voyage.

Second. The premium of insurance paid by the owner of the
cargo or of the vessel upon her for the voyage upen which she
was bound, which is allowed by the Court of Claims as one ele-
ment entering into the value, and which would undoubtedly
have been charged by the owner as one element of the expenses
he had incurred to the purchaser of the cargo if the vessel and
cargo had safely arrived at their point of destination.

Third. The payment of the full amount of loss incurred and
paid by individual underwriters on vessels and cargoes, the
question here being whether the premium is not to be de-
ducted from the insurer’s loss. Various comments throughout
the report make it evident that one thought in drafting this
report has been that the underwriter did not lose the whole
amount which he paid, and that his net loss was only the
aga;unt paid less the premium he received for incurring the
risk.

My examination of the proceedings to which I have referred
shows that all of these items have always been allowed in full
by past commissions passing on international claims, and are
sustained in principle by the decisions of the Supreme Court
of the United States, while there are other important items of
allowance arising out of losses which the Court of Claims has
not allowed.

A questlon very similar to this occurred in the settlement of
our claims against Great Britain before the mixed interna-
tional‘commisslon appointed under the Jay treaty of 1794.
These claims were for spoliations committed by the British
under circumstances entirely analogous to those committed by
the French now in question.

William Pinkney, of Maryland, was commissioner on the

part of the United States in that commission, whose opinion,

delivered on behalf of the majority of the commission, was as
follows In answer to a very similar objection made by the

‘British commissioner :

The last question which oceurred at the board in this case respected
the rule of compensation to be applied to it in relation to the eargo.
The majority were of oplnion that the claimants were entitled not onlg
to the value of their merchandise but to the net profits which woul
have been made on it at the port of destination if the voyage had not
been interrupted. This opinion proceeded upon the supposition that the
voyage was wrongfully Interrupted, and upon that sggposition would
seem to be free from exception. It has been questioned, however, and
I shall, of course, assign my reasons for adopting it.

There can be no doubt that the illegal ca]ptul.‘e and condemnation of
this vessel and cargo have given to the claimants a title to receive
from the British Government the value of the things of which they
were deprived ; but the question is whether they have not also a title
to recelve the profits that might and would have arisen from them.

The right of the claimants to the cargo was a perfect one; and for
that reason they are authorized to demand compensation for its value;
but this right was in no respect better or more perfect than their right
to proceed upon the voyage, and to make such profit of the goods as the
gitnation of the destin market would at the time of the vessel's
arrival enable them under all circumstances to make.

When the claimants show (and a majority of the board have deter-
mined that they have shown it) that the cargo belonged to them—
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that the voyage which the vessel (also the property of one of them)

d commenced was a 1 one; that there was mo ground upon
which she could justifiably be seized or detalned, they Jn'nve a complete
right to prosecute that voyage without molestation and to aeguire such
1“; trznmm therefrom as in the course of trade might falrly be calcu-

ed on.

Aecording to a written oplnion filed by one of the board on this
o¢ lon, no tlon is due for the violatlon of this latter right;
for it states * that to reimburse the claimants the original cost of
their property and all the expenses they have actually incurred, to-
gether with interest on the whole amount, would be a just and adequate
compensation.” But what substantial reason can be assigned why one
of the claimant's rights shall be selected as a frol):r ohgect of compen-
sation, while another of their rights, equally indisputable and equally
vlolated, shall be left without any compensation at all?

No compensation for an injury can just and adequate which does
not repair that injury, but he who wrongfully deprives me of a lawful
profit which I am employed in making can not be sald to afford repara-
tion until he has given me an equivalent for the advantages of which
he has deprived me; to which advantages my right was as unquestion-
able as the right I had In the things from which they were to arise,

Rutherforth (1 Inst. Nat. Law g 105, & 5) lays down the rull that
“in estimating the damages which anyone has Sustained, where such
things as he has a perfect right to, are unjustly taken from him, or
withholden, or intercepted, we are to consider not only the value of
the thing itself, but the walue likewise of the fruits or profits that
might have arisen from it. He who is the owner of the thing is like-
wise the owner of such fruits or profits. So that it is as properly a
damage to be deprived of them as it Is to be deprived of the thing itself.
But it is to be considered whether he could have received these ts
without any labor or expense; because if he could not, then in settling
the damages for which reparation is to be made, the profits are not to
be rated at their full worth; but an allowance is to be made for the
labor or se of collecun&or recel them, and when the labor

r expense dgdncted from their full w% the remainder is all that
3
th

o
he has lost, and consequently is all that has any title to demand.
“In ratin e damgges which a man has su ed we are to estl-
mate some more n the Freaent advantage which he has lost;
for the hope or expectation of future advan is worth somethln%'
hope or expectation {s cut off by the injury, the value ¢
is to be allowed him. We must, however, in es ting this hope
be careful not to estimate it as if the advantage were in actunal posses-
sion. Proper deductions are to be made for the accidents which might
have happened to disagpoint hig expec%it!ons. And in rtlon as
these accldents are greater or more in number, or more lik o happen,
a gﬁ%ter ebatement is to be made in consideration of them," ete. (Id.,

* Nc:g only the damages which a man sustains from an unlawful act
are chn.rgengle to them who do the act, but these damages are likewlse
be made amends for, which are the consequence of such act.” (Id.,

to
p. 409, 8 8.)
The fo in qizl?ltéltlons are supported Grotins (Lib., 2, e. 17, 8.
4-5) and also by endorf. It Is to be admitted that in the case be-
fore the board, the clalmants' pros&ect of profits (provided Imsurance
had not been made upon both profits and cargo) was not entirely cer-
tain ; for the cargo might have da or lost,
the language of Rutherforth, we should be ¢areful “ no
mﬂtﬂ as if they were In actual possession.” ut it
t the profits were just as secure as the ca i
ject to no other risk than the cargo was exposed to.
prices, there was no risk at all, since we resort to the prices which
tmh - to ?&:‘; bele: :}l}mg& at which cargo might hgrci;bfen sold
ad arrived. at re we have which to regula
our estimate, and not possibilities. If thenlm d;n of loss 3!, ﬂ?;

injury to, the cargo was the omly eglreumstnnce which rend

claimants' profits precarious, it is ektremely easy to make an -
ance for t hazard In the same manner as in ascertalning the value
of the cargo itself. We have only to make a proper deductlon for the

sea risk—and for thls the rate of insurance upon such a voyage as the
vessel was engaged in will furnish us with the best l@oﬁme rule. The
rate of insurance is the value of the hazard, and that criterion
upon which we may safely rely, since it Is that value which is mﬂfurml‘y
paid and rec}!ved for the sea risk by those who are able, from their
pursuits, and Induced by their interests to calculate it accurately.
(Life, Writings, and Sgeechea of Willlam Pinkney by Henry Wheaton,
New York, 1826, pp. 259-264.)

That is an extremely able argument, and, as the Senate well
knows, Mr. Pinkney Wﬂi one of the ablest and most distin-
guished lawyers in our history, and i a very important
bearing upon the question of the profits of the voyage.

I merely call attention to the fact that of this commission of
1794, where the cases were precisely similar to the class of
cases involved in the French spoliation cases, the majority of
the commission, which was a very strong one, overruled the posi-
tion taken on behalf of the British Government that the whole
liability of that Government was discharged by reimbursing the
claimants the original cost of their property, all the expenses
they had incurred, and interest on the whole 5.1mount.

Under the Florida treaty of 1819 with Spain we had another
commission for the settlement of claims against Spain. This
commission, however, differed from the British commission of
1794, to which I have just been referring, in the fact that it
was a domestic tribunal of the United States, like the Court of
Claims, and like the board of commissioners who distributed
the Alabama award. They adjudieated upon claims originally
existing against a foreign government, but which had, for a
valuable consideration, been released to that government and
assumed by the United States. So the Florida commission is
entirely similar in its jorisdiction to the Court of Claims, and
it was dealing in claims almost identical with the class of claims
we are considering here. .

That commission in its finsl report of its proceedings to the
Becretary of State thus stated its allowance of freight and in-

surance premiums and of the principles which governed it in
making such allowances (Moore’s International Arbitrations,
vol. 5, p. 4516) i

In adjusting the amount of the claims allowed the commissio
adopted these Er:l'!nciplea: Regarding the fund provided by the ?m:‘t:
as designed to Indemnify claimants for actual losses sustalned and not
to real l.aim:uﬂt::: which might or might not have been made, the board
has generally taken up the vo at its commencement and allowed the
value of the vessel and cargo at that time. To the value of vessel
two-thirds of a fair freight for the In which the loss occurred
has been added. A fair premium insurance for the risk of such a
passage has been also added to each of these insurable subjects. And
the costs and e:ﬁm incurred in defraying their rights have been
allowed to all ¢l ants who have such and have offered any evi-
sggcze 5;(;1;11 w%‘ifh t!he stlllnn::tg pghl mlgh%‘.u be L%fulerred Such has heen

mode of es e quantum of loss
in most of the cases where ‘Lhaglosn h%g been total. S04 Adomnn fla

The following from the report of that commission (Moore's
International Arbitrations, vol. 5, pp. 4516, 4517) states the
ground on which the claims of underwriters were allowed and
also shows that in so doing no deduction of the amount of the
premium was made from the amount of the insurance actually
paid by the underwriter and received by the assured. The
commission say;

And it was only when the American citizen who had sustained a
loss provided for g emnifi gains:
loss by an Americg.nthlfndtgra:.ﬁ&rh:“hh mgged ormv!mas bomtadmé:

abandon and his interest in the subject insured to the assurer,

underwriters have ever been received. But, claiming
as amﬁm Jt a party who had a &%la.tm, these their derivative
claims have always been allowed for im by them Insured and paid,
where that did not exceed the true value of the subject insn
according &“he tlenclple.s settled by the board for ascerta g this

"% ‘makin

aware that% exeélél?ﬁul,gu beu:‘. n:;ﬁe tlﬁers E&lg mthmisst:l‘: -~ had ?e“
ul o allow them more
by the a.monnti of the premium recelved from the party lnssged, wh?:ﬁ

jum he had voluntar id and must have lost in any event.

00, In the al!owa].'l!,oep:f freight the commission wa.g well tawam
at the full wages of seamen had not been paid, probably, in any of
e cases where such freight was given. But in these and many other

cases which occurred the having ascertained the full amount of
the loss, distributed this amount so ascertained amongst the different
cla.l.mlnf it before them and seeming to have a right to receive

t (no matter in what character) without deciding or believing itself

of the authority to decide upon the merits of conflicting claims
o the same subject,

It will be observed that in that decision of the Florida com-
mission they awarded the claimants the premiums, although the
premiums would have been lost in any event, and they also
made an allowance of freight without deduction, as they state—

For wages of seamen,

I ask particular atge:tion to this last statement as bearing
upon the point which has been made against a number of these
claims in the report of the Committee on Claims, in which the
amount allowed to an underwriter by the Court of Claims as
insurance actually paid has been diminished by the amount of
the premium. As I have pointed out, the commission, under the
treaty of 1819, made no such deduction, but allowed the under-
writers the full amount of the loss, which they paid.

Its reasons are given for so doing. It is not believed that any
court or commission which has ever allowed to an underwriter
or insurer by virtue of the doctrine of subrogation the amount
which he paid has ever diminished that amount by deducting
therefrom the premium paid for the insurance.

But there was another commission relative to certain other
claims against the Spanish Government which sat many years
later than the first, to wit, in 1836 and 1887. That commission
laid down the following complete statement of the rules which
guided them (Moore's International Arbitrations, vol. 5, pp.

4541, 4542) ;

First. As to vessels: The value of every vessel must be estimated at
her actual cost to the owner where that can be ascertalned, and if not
asce her value at the commencement of the voyage will be
deemed to her true value, deducting therefrom a reasonable percent-
age for subsequent detecioration.

To her value thus allowed add two-thirds of a fair freight where
the voyage was not completed.

In cases of capture and release, where doubts exist as to the probable
grounds of capture, nothing is to be allowed for the detention of the
vessel after capture, unless the delay has been unreasonable, and then
only for the wages of the crew, expenses of their support, and dam-
ages incurred by the vessel during the detention.

Second. As to cargo: In cases where the cargo has been taken at
sea the involce cost will be deemed to be its true value, ndding thereto
the usual and ordipary shipping charges, the customary broker: on
the purchase of the ds, and a reasonable or fair premium of insur-
ance for the particular voyage, said premium to be rated with that
usual or current at the time of the shipment, and this preminm is to
be allowed whether the owner was his own insurer or not.

Where the property was geized on shore at the place of destination,
and the market price there at the time of selzure can be satisfactorily
ascertained, that price shall be the criterion of valwe. If from ﬂns
canse such market price can not be ascertained, recourse must be
to the actunal cost and charges as in cther eases.

Charges and expenses in defending the property, whether ves-
sel or cargo, will be allowed where they have been actuaily paid in all
cases where there has been a reasonable cffort to defend or reclaim the

subjects
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Fourth. Where the property was recaptured and restored on payment
of salvage the amount so pald, with Incidental expenses, Is to be
allowed. In cases of ransom the actual sum paid is to be allowed, and
where the property has been sold after capture and a proportion of
its proceeds given up as the price of a partial restitution the sum so
given up is to be deducted from the indemnity to be allowed.

Fifth. As to frelght: A fair premium of insurance is to be allowed
on freight, as on other insurable interests,

Sixth. In the distribution of the amount awarded reference s to
be had only to the claimant's actual loss. Nothing is to be allowed
for profits or anticipated gains. Whateyer he has recelved under con-
tracts of insurance is to be deducted from the award in his favor;
but where Insurers are claimants their claims are Fpncrally to be
allowed for the sums actually pald, except in cases of loss especially
adjusted between the parties, and then the intention of the parties
at the time of settling their contracts is to be carried into effect.

These rules exclude the possible profit on which Mr. Pinkney
made his argument, but in many other respects they are more
liberal than those adopted by the Court of Claims. Premiums
of insurance, for instance, were allowed by that commission
whether they were actually paid or not, whereas the Court of
Claims allowed such premiums only when actually paid.
Charges and expenses in connection with the property were
allowed by this commission, whereas we find no case in which
the Court of Claims allowed such charges.

The Court of Claims allowed no ransom voluntarily paid,
but only salvage actually decreed by a court and paid under
compulsion.

Insurance on freight is only allowed by the Court of Claims

where actually paid. The commission above quoted allowed it ]

in addition to the freight itself in all cases.

Now, Mr. President, that shows as clearly as possible that the
Court of Claims in dealing with these cases has been stricter
and more severe than past commissions dealing with similar
claims made under the Spanish and British treaties.

I will take next the case of the distribution of the Danish
indemnity. Our Government had made a treaty with Denmark
for the adjudication of claims in the case of vessels illegally
seized by that country. That commission, sitting in 1832-33,
made these rules (Moore's International Arbitrations, vol. §, p.
4568) :

Cons!dering the absence of proof in some cases, and its imperfection
in others, in relation to freight, insurance, demurrage, and dama,
owing to detention, and consequently, that exact justice can not
done in each particular case, comparing, bes!des, the several clalms for
freight, insurance, demurrage, and damage, with each other, and find-
ing no standard ti‘lereln, it is—

2d. Ordered, That in all cases of condemnation or detention there
sghall be allowed two-thirds of a falr freight for the passage in which
the loss occurred (and) a premium of insurance at the rate of — per
cent upon the value of the vessel and cargo, respectively, at the com-
mencement of the voyage.

That was in reference, as I remember, fo the stoppage of
vessels in regard to the question of tolls in the Skagerrack,
passing through the straits north of Denmark.

- There was also an indemnity paid by the Government of
Naples for illegal seizures made by that Government.

The commission to distribute that indemnity, sitting in 1834,
1835, made the following rules (Moore's International Arbitra-
tions, vol. 5, p. 45685) :

Ordered, 1. That in cases of condemnation, indemnity shall be made
according to the actual value of the vessel and cargo, respectively, at
the commencement of the voyage.

+ 2, That a commission of 2§ per cent be allowed on the value of the
cargo in full satisfaction for the purchase and charges thereon at the
port of exportation.

3. Freight according to the registered tonnage of the vessel at and
after the rate of $40 per ton.

4. All necessary expenses Incurred at Naples by reason of Illegal
capture and condemnation to be allowed in full.

. Interest at the rate of 20 per cent on the amount awarded.

I wish to call attention to the allowance of interest at the
rate of 20 per cent, the largest yet found, although in all cages
of commissions to distribute international indemnities interest is
invariably allowed, whereas the Court of Claims has never
allowed interest on French spoliation claims.

THE MEXICAN COMMISSION OF 1863,

In 1868 there was a Mexican commission to settle certain
claims against that Government.

Sir Edward Thornton, the British minister, who was the
umpire under the treaty of 1868 for the settlement of claims
of the citizens of the United States against Mexico, made the
following allowance of freight in a case of unlawful seizure of

. goods imported by sea and seized at the port of importation:

The umpire therefore feels it Incumbent upon him to decide this clalm
Is a just one and to award on account of it the sum of $7,145.85
Mexican gold, with Interest at 6 %er cent per annum from the 1st of
December, 1854, to the date of the nsﬁ]award. The umpire has allowed
the original value of the goods, with the costs of freight, landing, ete.;
but he has not taken into consideration the profit upon the sale of the
ﬁooda. because he thinks that the loss of this is sufficlently compensated

the assured interest of 6 per cent per annum at the end o{ a number
of years. (Moore's International Arbitrations, vol. 3, p. 3135.)

This decision is a particularly strong one because it not only
allows freight and expenses of landing in addition to the

original value of the goods, but its refusal to allow profits is
based upon the distinet ground that these are compensated for
by the interest, which in that case exceeded the amount of the
principal. In these French spoliation cases neither profits nor
interest are allowed, which, I think, shows the moderation of
these claims and the strictness of the Court of Claims in deal-
ing with them as compared with all similar claims dealt with
by prior commissions in similar cases in which the Government
was involved.
PROCEEDINGS OF COURT OF COMMISSIONERS OF ALABAMA CLATMS.

The proceedings of the Court of Commissioners of Alabama
Claims on this subject of the allowance of freights and insur-
ance premiums throw great light on the guestions involved.

The proceedings of this court offer a peculiarly instructive
analogy to those now before use. The claims, like the French
spoliation claims, were in thelir origin claims arising out of the
wrongful acts of a foreign government. Like them, the claims
had been assunied by the United States, although upon different
grounds n the French spoliation claims, having been’so as-
sumed in consideration of the payment of a large lump sum by
the foreign l-‘jm'ernment. Like the French spoliation claims,
they were referred by act of Congress to a domestic tribunal
sitting under the authority of the laws of the United States, by
which tribunal these claims were passed upon as international
claims, dependingbupon rules of international law, although the
judgment was to be paid by the United States.

I will take up first the questions of the allowance to the owner
of the ship or cargo of the premium of insurance paid by him.
The syllabus of the case in which this point was decided——

Mr. CRAWFORD. Will the Senator permit me a question
right there?

Mr. LODGE. Yes.

Mr. CRAWFORD. Was not the amount of the Alabama
award amply sufficient to cover all the items to which the Sena-
tor is addressing himself—that is, the lnmp sum?

Mr. LODGE. It was more than sufficient; but I do not think
that has any bearing on the merits of the cases or the principles
on which that money was awarded under the Geneva arbitra-
tion, which was provided for by the treaty of Washington.
Fifteen and a half million dollars, as I recall it, was paid to
the United States and was in the Treasury of the United States,
and it was just as much the money of the United States as
anything else in the Treasury. Then the claimants came for-
ward with their claims, which, of course, were against that
fund, but the rules on which those claims were decided are pre-
cisely the same, it seems to me, as those relating to any other
claims. The fact that the United States had money especially
paid to it by a foreign government to meet the claims does not
seem to me to touch the case. In the case of the French spolia-
tion claims the United States received in consideration of as-
suming the payment of the French spoliation claims indemnity,
or they were relieved from the payment of the claims against
them. They took up these claims because the claims of their
citizens were used as a set-off to the claims of the citizens of
France.

As I was saying, the syllabus of the case in which this point
was decided, that of Hubbell against United States, contained in
Moore's International Arbitrations, an official work published by
anthority of the United States at the Government Printing
Office, volume 4, page 4242, is as follows:

The measure of damage for goods destroyed by the Confederate
eruisers Is the value of the goods at the place and time of shipment,
with charges and marine insurance actually paid, with interest on the
aggregate eo produoced from the time of shipment till the date of
destruction, at ¢ per cent.

In support of this ruling the court said (pp. 4255, 4250) :

From the earliest period in our judicial hlsturi actions have been

rought by the owners of goods against persons other than the parties
0 t{w ntract of affreightment, growing out of torts committed
against the goods while in transit on their way from the port of lading
to an intended port of discharge.

The earliest of th which reached the Supreme Court of the United
States was in 1794, (Del Col v. Arnold, 3 1l., 833.)

Thiz was a case of a vessel wrongfully captured by the commander
of the Constellation, an American vessel of war, an broufht into the
port of Philadelphia, where the captain instituted proceedings for her
conde tion. Pending these p! ings the cargo was sold, and the
consul of Denmirk intervened in the cause, claiming the vessel and
cargo as the property of a Danish subject. The cause was heard by
the Bupreme Bourt upon appeal, and Chief Justice Marshall gave the
opinion of the court, wherein they fixed the standard of damages b

recting in thelr decree * that the cause be remanded to the circuit
court with directions to refer it to commissioners to ascertain the dam-
ages sustained by the claimants, * * * and that the commissioners
be instructed to take the actual prime cost of the cargo and vessel,
with interest thereon, including the Insurance actually paid, and such
expenses as were necessarily sustained In consequence of bringing the
vessel into the United States, as the standard by which damages ought
to be measured.”

A large sum was awarded against Capt. Muarray in pursuance of this
decree, which he was obliged to pay, and which was afterwards reim-
bursed t hltm by gct of Congress from the Treasury of the United
States. %ac Jan, 31, 1805.)
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The rule of damages thus established has been followed from that
day to the present through a series of decisions entirely unbroken and

unchanxed (The Charm ")q Betsey, 2 Cr., 64 ; Maley v. Bhattuck, 3 Cr.,

4358 (1806) ; the schooner Ace! and cargo, 1 Galllson, ‘815 1812) ; the
Anna Maria, 2 Wheat., 17) y the Amiable Nancy, 3 eat., 546
(1818) ; L'Armistad da Rncs 5 Wheat., 385 {1820) )

The same rule was afmlled’ in the case of an unlawful and unjustif-
able seizure of a vessel by the officers of the revenue in 1824. (The
Apollon, 9 Wheat., 362.)

These were cases, of course, against our own Government

From this statement it will be observed that the Alabama
Claims Tribunal in every case allowed a premium of insurance
in addition to the original prime cost of the cargo and vessel.

The rule as to freight is stated in an opinion of the court
which is peculiarly instructive in view of the fact that the act
constituting the Court of Commissioners of Alabama Claims pro-
hibited it from allowing “ unearned freight' as well as * gross
freights.”

Mr. Hackett, in his able work entitled “ The Geneva Award
Acts”, (p. 50), thus quotes this opinion, the reasoning of which
he terms “ eminently satisfactory™:

What are * unearned fre!g!ats." as emplo ed in the act? What do
these terms, so nnusunal in the n.nfmge judges, ship carriers,
and 1.11:|1er\1ﬂ'itne'mil uire us to exclude? By forbidding allowance
of unearned freights it was ecertainly not intended to allow only freights
fully earned. Freight Is fully earned, in the judicial as well as po; ular
sense, when the wvessel has reached her rt of destination an
cargo has been dellvered; a place in which she would not be in mueh
danger of destruction at ‘the hands of an insurgent cruiser. If so de-
stroyed, the guestion of freight could not have arisen at all, for her
charterers would then have been her debtors, and the value of the
vessel only would have been lost to her owners. It is impossible to sup-
pose that Congress could have put so frivolous a to a serious
statute. It is just as clear that freights wholly unearned could not
have been intended; that js, where no expenses had been incurred, no
stores supplied, no l:argo taken on board, nothing done by shipper or
owner foward the commencement of a yoyage. ere, the vessel

would have been found in her dock and out of the rea pt the loss
of which the statute treats. Even if she were not, hér case Is eﬂ'ec-
tually provided for by torhiddin,g any allowance for pros ive freights.

The provision * unearned I'rBlghta was evidently intended
to embrace something erent from t of the inhibitlon of prospec-
tive gains, and to have some practlca! effect on the distribution of the
money in hand. Let it observed, then, that between these mes—
of freight wholly earned and freight wholly unearned—there is an
ample territory in which jodiclal investigation has &one on from the
dawn of commerce to the present hour, and the results are found along
the whole track of the commereial law. A ghip is made ready for sea,
& charter party more or less formal Is executed, her cargo is shlpped.
and she starts on her voyage. She has not then earned her fre tﬁht‘
on the shipper or charterer she has no legal claim until after the Ia sa
of many months and the endurance of many But her owner
spent time and labor in fitting her out, has supplled the nmry
stores, advanced the wages of the crew, and sub, ted her to the 1 t
risk to which roperty is ever subjected or paid to others tl‘m required
compensati or assuming such risk Can it be mainta t.hat Imr
freight is unaarned in the large and general senw in whlch
is used in the statute—unearned, without ‘uallﬂmtlon—whol Ty un—
earned? Can it be denled that some part of it has been earned
as against the shipper, if he has done nothing to change the eontuet
Imt even as against him if he has interrupted the vo , and certai.nly
ainst ever one who willfully or carelessly stoigs progress, Here
the eclslons, gean and American, have a un Bz scarcely to be
met with in any other department of the law. (Rep.,

This shows that freight was always allowed by the Court
of Commissioners of Alabama Claims on precisely the same prin-
ciples as were adopted by the Court of Claims in these very
cases involving French spoliations, and that the same is true in
regard to premiums of insurance. -

But the Alabama claims were not the only claims for seizure
of ships that arose out of the Civil War., In addition to our
grievances against Great Britain, her citizens had theirs against
us. A large number of British vessels with their cargoes were
seized by vessels of the United States Navy during the Civil
War on the charge either of attempting to break the blockade
of the southern coast or of carrying contraband to the Con-
federates,

These vessels were libeled before our admiralty courts. Some
of them were condemned ; others released without any damages
for detention or loss of freight. In all such cases the British
owners preferred claims before the Mixed Commission ap-
pointed under the treaty of 1871 for the value of the vessels
and cargoes with all incidental damages where they were
condemned and taken away or where the vessel and cargo
were restored for incidental damages.

In the case of the Sir William Pecl (5 Wall, 517), a ship
and cargo were stopped on their way to Matamoros, Mexico,
at the mouth of the Rio Grande and libeled as prize of war on
the charges both of attempting to break the blockade and of
carrying contraband. The Supreme Court of the United States
held that neither charge was established and ordered the res-
titution of the wvessel and cargo, although without costs to
either party on the ground that there was some probable cause
justifying the seizure.

i *If the theory which seems to underlie the analysis of these
findings made by the Committee on Claims is sound—that the
'mere value of the vessel and cargo represents the “actual

|
property loss” (see report, p. 416)—the case should have ended
there, and they would have become entitled to nothing more;
that is, the case of the Sir William Peel should have ended
with the decision of the Supreme Court.

Before the Mixed Commission, however, under the Brit[sh
treaty of 1871, they made claim for the damages attending
their detention nnd loss of market, and that commission allowed |
them the enormous sum of $272, 920 for these incidental dam-|
ages after the Supreme Court had by its judgment restored!
the whole of their vessel and cargo to them. See Report of
Her Majesty’'s Agent of the and Awards of the
Mixed Commission on British and American Claims, published’
at London, 1874, pages 107 to 113, where the entire history of
this case is given.

In the case of the Circasaian (2 Wall,, 135) a British vessel
was condemned by the Supreme Court of the United States
with her cargo as lawful prize, affirming in this respect the de-!
cree of the district court below. The owners of the vessel and
cargo and her insurers then presented a claim before the
Mixed Commission under the treaty of 1871 for the value of the
vessel and cargo, as well as for her freight. One claim made
before that commission, that of Overend Gurney & Co., was
for the freight and nothing else. On this ifem of the freight for
the voyage that claimant was allowed $20,540. (Report of
Her Majesty’s Agent of the Proceedings and Awards of the
Mixed Commission on British and American Claims, published
at London, 1874, pp. 124, 132)) |
. Insurance losses were allowed on the same vessel amounting
to $133,206," without g being said as to deduction of
premiums” pald for.the insurance. [

In the coursé of some of the remarks on these Matamoros
cases, as they'are ed, this report on the Mixed Commis-
slon of 1871, pages 10 107. it is sald: |

Reference was made t
the treaty of 1794, in ﬁruw::ses:igﬁomt tt?a: ?ém':ﬁﬁuﬁ'lf d::
indemnity for eaptures eid have been nnlnwful made, allowed
not merely the value of cargoes, but net lzlch would have
been received If the cargoes had reached theﬁ port o! destination, and
which in some cases amounted to nearly 100 per cent.

These decisions of that commission fully show that what they
allowed in cases of wrongful capture of British vessels by,
United States vessels was not the mere net value of the vessel
and her cargo, but also included other damages directly sus-
tained by the party, prominent among which was the loss of

freight .
THE CHINESE INDEMNITY,

An examination of the decision of the Court of Claims in the
claims against the Chinese indemnity fund in 1880 (15 C. Cls,
546, affirmed by the" Supreme Court, 16 C. Cls., 635) shows
(p. 576) that insurers recovered against this ftmd the full
amount of the losses as paid by them, without any deduction
for premiums of insurance.

. BERING SEA CLAIMBS AGAINSET RUSSIA.

In 1902 there was an arbitration at The Hague of claims of
certain American vessels unlawfully captured by Russia in
the Russian part of Bering Sea on charges of illegal sealing.
The arbitrator was Mr. T. M. O. Asser, counselor to the minister,
of foreign affairs of the Kingdom of Netherlands. His decisions
are found in the report of the counsel for the United States
(printed as Appendix I to the Foreign Relations of the United
States for 1902).

He allowed in all cases, in addition to the value of the prop-
erty, damages for ‘‘loss of catch.”

That is, the possible catch of fish on the fishing voyage, which
comes very near allowing possible profit. This was, under the
circumstances under which those claims arose, the eguivalent
not merely of freight in other cases, but of loss of profits in
addition. He stated in the judgment the following reasons for
making this allowance (Foreign Relations, Appendix I, p. 453) : i

Consldering that the mneral princ! le of civll law, according to
which the damages should includ & emnity not only for the loss
suffered, but also for the profit ot which one has been deprived, is
equal appl[cnble to lnterna ons.l litigation, nnd that in order to apply
it it not necessary t the amoun rofit of which one ist
deprived should be mct doterm.tned. t t]mt t suffices to show that
in the natural order of gs one would be able to realize a profit o!
which one is deprived by the act which gives rise to the claim,

That is the decision of a foreign subject, of which we took
full ndvunta%e This rule is more liberal than any that has
been applied by the Court of Claims in these cases.

I now want to take up the decisions of the Supreme Court.

In the case of Murray v. Schooner Charming Betsey (2
Cr., 64), where a vessel was improperly captured by a United
States public armed vessel, the court thus laid down (pp. 125,
126) the rule for the ascertainment of damages, the opinion
being by Chief Justice Marshall:

That the sald commissiohers be instructed to take the actual prime
cost of the cargo and vessel, with interest thereon, including the Ba

1
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ance actually paid, and such expenses as were necessarily sustained in
consequence utp bringing the vessel into the United States as the stand-
ard by which the damages onght to be measured.

In Comegys v. Vasse (1 Pet, 195) the claim was made by
an underwriter for the recovery from the insured of money
which the insured had obtained through an award of the com-
mission of 1819 on claims with Spain. The court, in the opin-
ion by Mr. Justice Story, held that the underwriter was en-
titled to recover back all that he had paid, and made no
deduction for any insurance premium. The court says (p.
214) :

The underwriter, then, stands in the place of the Insnred and be-
comes legally entitled to all that can be rescued from destruction.

And observe that no deduction was made of the premium.

Citing a New York decision made in the case of one of the
insurers on a vessel captured by the French, the opinion says
(p. 215) :

The case of Gracle v. The New York Insurance Co. (8 Johns., 237T)
recognizes the same principle in its full extent. That was a case of
abandonment after a capture and where there had been a final con-
demnation, not only by tgm courts in France, but an express confirma-
tion of the condemnation by the s‘“eri%n himself. One question
was whether the jury were at liberty to deduct from the total loss the
value of the s{rea recuperandl, The court held that they were not.
Mr. Chief Justice Kent, in delivering the opinlon of the court, sald:
“1f France should at any future period agree to and actually make
compensation for the ecapture and condemnation in question, the Gov-
ernment of the United States, to whom the compensation would In the
first instanee be payable, would become trustee for the cga.rtr having
the equitable title to the reimbursement; and this would clear ¥ be the
defendants (the underwriters), if they should pay the amount,” ete,

This case recognizes to the fullest extent the right or the un-
derwriter to recover the entire amount paid by him.

. In the case of the Baltimore (8 Wall.,, 377, 886) the Supreme

Court laid down the rule as to damage where the voyage is
broken up by the act of a wrongdoer in the following terms:

Restitution or compensation is the rule in all cases where repairs are
practicable, but if the vessel of the libellants is totally lost, the rule
of damage is the market value of the vessel (If the vessel is of a class
which has such value) at the time of her destruction.

Allowanee for freight is made in such a case, reckoning the gross
freight less the charges which would necessarily have been incurred in
earning the same u?w!ﬂch were saved to the owner by the accident,
together with interest on the same from the date of the probable ter-
mination of voyage.

The point is also well stated by the circuit court of appeals in
Mason o. Marine Insurance Co. (110 Fed. Rep., 752, To4;
Lawyers' Repts. Annotated, 700, 704, T05) :

The earning power of the vessel was an incident inhering in her
ownership,

In Hall & Long ». Railroad Companies (13 Wall, 367) the
Supreme Court allowed a recovery by an insurer using the name
of the shipper against the railroad companies which were re-
sponsible for the loss of the goods. The full amount of the
insurance was thus allowed to be recovered. 'The very point
was made in argument in that case (p. 367) that:

In equity the insurance company could have no claim to subrogintlon
until it had fully reimbursed the merchant, not merely the actual losses
but the premiums previously pald.

Also that the insurer “has been fully paid for the risk it has
assumed.” .

The court, however, overrnled these arguments and held in
the opinion: (p. 373) :

That an underwriter who has paid a loss is entitled to recover what
he has paid by a suit in the name of the assured against the carrler
who caused tlie loss.

Thus the Supreme Court of the United States has recognized
ihe justice in principle of all these classes of items in cases
which have come before it.

It is my belief, Mr. President, that the Court of Claims in the
allowance of freight and premiums of insurance to those who
lost vessels and cargoes, as well as in its allowance to under-
writers of the full amount paid them for the losses without de-
ductions of the premiums, was simply following its unbroken
precedents, only a few of which I have read, but all of which
I have cited. If it had done otherwise, it would have violated
such precedents and would have established a new rule.

Mr. President, I have a few pages more; it will not take me
long to conclude, but I can not conclude in the three minutes
which remain before the beginning of the impeachment case.
I should therefore like to stop at this point.

Mr. CRAWFORD: Mr. President, I desire to state that at
the close of the morning business to-morrow I shall ask the
Senate to resume the consideration of this bill, and at the con-
clusion of the Senator's remarks, unless there is to be some
further discussion of the amendment, I shall then ask the Sen-
atg to vote upon the pending amendment to the amendment
offered by the Senator from Massachusetts, and alse upon his
amendment.

Mr. LODGE. That is perfectly agreeable to me.

INTERSTATE SHIFPMENT OF LIQUOB.

"~ Mr. SANDERS. I ask unanimous consent that on Monday,
January 20, at 3 o'clock p. m., the bill (8. 4043) to prohibit
interstate commerce in intoxicating liguors be taken up for con-
sideration, and that the vote be taken on all amendments pend-
ing and amendments to be offered, and upon the bill itself, not
later than the hour of 6 o’clock on that day.

Mr. WARREN. Mr. President—

The PRESIDING OFFICER. The Senator from Tennessee
makes a request for unanimous consent——

Mr. SANDERS. I might say, in this connection, that this i{s
one week later than the request made yesterday, and will give
ample time for debate.

Tuh:st PRESIDING OFFICER. The Secretary will read the
req .

The Secretary read as follows:

It is agreed by onanimous consent that onm Monday, Januoary 20, at
3 o’clock p. m., the bill (S. 4043) to prohibit interstate commerce In
intoxicating liguors be taken up for consideration, and that the vote be
taken on all amendments pending and am enis to be offered, and
upen the bill itself, not later than the hour of 6 o'clock on that day.

The PRESIDING OFFICER. Is there objection?

Mr. WARREN. Mr. President, I shall have to object to that
proposed unanimous-consent agreement and other unanimous-
consent agreements proposed to be made at this time in the ses-
sion, unless they are made subject to appropriation bills. All
the great supply bills are yet to pass; the time is short in which
they may be acted upon; and, I repeat, I shall have to object
to such unanimous-consent agreements on that account.

Mr. SANDHERS. I should like to inquire if the Senator would
not be willing to agree to the proposition if appropriation bills
are excepted?

Mr. WARREN. I will say to the Senator from Tennessee that,
so far as my objection in that line goes, it would be perfectly
agreeable to except the appropriation bills. I hardly think,
however;, the Senator from Tennessee ought to ask a unan-
imous-consent agreement in so thin a Senate as we now have;
but my objection is entirely because of the condition of the
appropriation bills. I shall ask that any unanimous-consent
agreements shall except appropriation bills, which should have
the right of way.

Mr. LODGE. Mr. President, I do not desire to object to
the proposition of the Senator from Tennessee, but there are
a number of Senators who, I know, desire to discuss the bill
to which he refers, and I do not think an agreement of that
kind ought to be made without the presence of those Senators.
I therefore make the point that no gquorum is present.

The PRESIDING OFFICER. The point of no quorum is
made; and the Secretary will call the roll.

The Secretary called the roll, and the following Senators
answered to their names:

Ashurst Cummins Lippitt Shively % 2,
Bacon Curtis e immons
Bankhead Dillingham MeCumber Smith, Ariz
Borah xon an Smith, Ga.
Bourne Fletcher Martin, Va. Smoot
Bradley Foster Nelson Stephenson
Bristow Gallinger Newlands Sutherland
Brown Gore Oliver Hwanson
Burnham Gronna Page Thornton
Burton Guggenheim Paynter own
Catron Hitcheock Perkins Warren
Chamberlain Johnson, Me. Perky Wetmore
Clapp Jones Pomerene Williams
Clark, Wyo. Kenyon Riehardson Works
Crawfor Root

ullom La Follette Sanders

Mr. TOWNSEND. I desire to announce that the senior Sen-
ator from Michigan [Mr. Saara] is absent from the Senate on
business of the Senate. I should like to have this announce-
ment stand for the day.

Mr. SHIVELY. I wish to announce to the Senate that the
junior Senator from New York [Mr. O'Gorman], the junior
Senator from Florida [Mr. Bryax], the junior Senator from
New Jersey [Mr. Martine], and the Senator from Arkansas
[Mr. CrAaRgE] are absent on the business of the Senate. They
are attending the funeral of the late Senator Davis.

Mr. SIMMOXNS. I wish to announce that my colleagne [Mr.
OvErMAN] Is absent on account of sickness.

Mr. SHIVELY. I wish also to announce that the Senator
from Alabama [Mr. JorxsToN] is absent on account of sickness.

Mr. JONES. I desire to announce that my colleague [Mr.
PorxpexTER] is absent from the Senate and the city on im-
portant business.

Mr. KERN. I desire again to announce the absenee of the
junior Senator from South Carolina [Mr. SmITH] on account
of a death in his family.

Mr. CATRON. I wish to announce that my eolleague [Mr.
Fawr] is absent on the business of the Senate.
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The PRESIDENT pro tempore. On the call of the roll of
the Senate 62 Senators have responded to their names. A
quorom of the Senate is present.

IMPEACHMENT OF ROBERT W, ARCHBALD.

The PRESIDENT pro tempore (Mr. Bacox) having an-
nounced that the time had arrived for the consideration of the
articles of impeachment against Robert W. Archbald, the re-
spondent appeared with his counsel, Mr. Worthington, Mr. Simp-
son, Mr. Robert W. Archbald, jr., and Mr. Martin.

The managers on the part of the House of Representatives ap-
peared in the seats provided for them.

The Sergeant at Arms made the usual proclamation.

The PRESIDENT pro tempore. The Secretary will read the
Journal of the last session of the Senate sitting as a Court of
Impeachment.,

The Secretary read the Journal of the proceedings of Monday,
January 6, 1913,

The PRESIDENT pro tempore. Are there any inaccuracies
in the Journal? If not, it will stand approved. The managers
on the part of the House will proceed with their examination of
the witness,

TESTIMONY OF ROBERT W. ARCHBALD—COXNTINUED.

Cross-examination :

Q. (By Mr. Manager STERLING.) Judge Archbald, I think
you stated that the first connection you had with the Katydid
culm dump was when Mr. Williams came to see you on the 31st
day of March, 1911?—A. I did not fix that date. I sald that
the matter was brought to my attention first by Mr. Williams.

Q. It was on that date, was it not?—A. That it was first
brought to my attention?

Q. Yes.—A. No.

Q. When was it first brought to your attention?—A. T could
not fix the date, but it was some little time prior to that.

Q. Was it not the day that you wrote a letter to Mr. May
inquiring if it was for sale and the price of it7—A. Not at all.

Q. When did you write that letter 7—A. I wrote it the day it
is dated.

Q. When was that, with reference to the first time that Mr.
Williams talked to you about this dump?—A. The exact length
of time I can not give, but I should say it may have been two or
three weeks after his first speaking of it.

Q. Your first connection with it, then, was some time in
March, 19117—A. I should think so, although I would not be
positive about it. It may have been as early as February.

Q. I wish you would state now the substance of the conversa-
tion you had with Mr. Williams when he first came to see
you.—A. I have had g0 many conversations with Mr., Williams
on this subject that it would be very difficult for me to state
what occurred the first time he mentioned it, but I will try to
give it the best I can.

My remembrance is he said the Katydid culm dump could
be obtained and was for sale, and that some money could be
made out of it, and that he spoke of the fact that Mr. Robert-
son laid claim to it, and that an option could be obtained from
Mr. Robertson, and that if an option could also be obtained
for the interests of the Hillside Coal & Iron Co. then the matter
would be in shape for disposition.

Q. What did you say in reply to that?—A. I do not think at
first I said very much in regard to it. I have heard a good
many things and statements by Mr. Williams——

Q. Well, Judge, just confine yourself to answering my ques-
tion.—A. I could not tell you what I said in regard to it.

Q. You say now you do not know what reply you made to
Mr. Willlams?—A. No; I do not.

Q. Have you stated all that Mr. Williams said?—A. All that
I remember as to that first or initial conversation.

Q. What was the purpose of Mr. Williams in coming to you
with reference to the matter?—A. I could not tell you his mental
purpose.

Q. What did he say was the reason he came to you?—A. He
did not say why he came to me, that I remember.

Q. From what he said, what did you understand was his
purpose in coming to you?—A. I should say that his idea was
to have me assist him in carrying out a transaction of that
kind—a purchase of the double interests in the Katydid culm
dump and subsequently to dispose of the culm dump at a profit.

Q. In what way did he expect you to assist him?—A. I do not
know.

Q. Did you assist him?—A. I did.

Q. In what way did he ask you to assist him; what did he ask
you to do?—A. Well, your last question does refresh my mem-
ory. Either at that time or at a later time, before that letter
was written, he told me that he had secured a verbal option

from Mr. Robertson with regard to the interest he had in the
matter, and that it only remained to secure an option on the
interest of the Hillside Coal & Iron Co., and then it would be
complete, and he wanted me to see whether that could be ob-
tained from Capt. May.

Q. Then you do know that his purpose was to get you to inter-
cede with the coal company and the railroad company for their
interest in this property *—A. I would not adopt your words.

Q. State it in your own words, Judge.—A. He desired me to
see whether an option could be obtained upon the interest of the
Hillside Coal & Iron Co, in that dump. He further stated that
Capt. May was under obligations to him, and he thought that
Capt. May would look favorably upon it. My remembrance—it
is somewhat indistinct, but still I have a faint remembrance—
is that the first suggestion on his part was a letter of introduc-
tion to Capt. May.

Q. Did he say that he had been to Capt. May ?—A. He did not.

Q. You knew that he had not been to Capt. May, did you
not?—A. Knew that he bad or had not?

Q. Yes.—A. I do not know whether he had or had not, but I
think he had not.

Q. What reply did you make to him when he told you that
he would like a letter of introduction to Capt. May?—A. I can
not give exactly the words with regard to it.

Q. Give the substance of what you said.—A. My impression
is that prior to the letter which I did eventually give him I
had a conversation over the telephone with Capt, May about
the matter, asking whether it was possible that the interest of
the Hillside Coal & Iron Co. could be obtained.

Q. You did not give him any letter of introduction?—A. No,
sir; I did not.

Q. What reason did you give Mr. Williams for not giving him
merely a letter of introduction?—A. I do not think I gave him
any reason, and I am not sure that that was the case; but I
just have a faint remembrance on that point. When the letter
which is now in evidence here was produced before the Ju-
diciary Committee I expected the form of it would be a letter
of introduction. I was very much surprised when I found it
was couched in the terms in which is was couched.

Q. That is, you thought so up to the present time, until you
saw it recently 7—A. Not up to the present time; no.

Q. Well, up to the time of the investigation?—A., Up to the
time of the hearing last May before the Judiciary Committee.

Q. The letter you refer to is the one dated March 31, in which
you simply inquire of Capt. May if their interest in the Katy-
did dump can be purchased, and at what price. That is the
letter you refer to?—A. I refer to the letter of March 31, which
is not quite couched in the way you have stated.

Q. When you wrote that letter you understood you were a
partner in-the enterprise, did you not?—A, I understood not
that I was a partner, but that I was participating in the matter.

Q. And that you were to share in the profits?—A. I assumed
that I would share in the profits.

Q. When did yon and Mr. Williams come to that agreement ?—
A. There was never any definite statement or any definite agree-
ment in regard to it.

Q. Is it not true, Judge, that you declined to give him a letter
of introduction——A. I do not remember that I did.

Q. Wait until I finish my question. [Continuing.] You de-
clined to give him a letter of introduction until such time as
he had suggested to you that he would share the profits with
you?—A. Absolutely not——

Q. Now, wait. And, then, afterwards you wrote this letter
inquiring about the possibility of buying it?—A. There is not
a word of truth, if you will permit me, in that suggestion.

Q. How did it come that you declined Mr. Willinms's request
for a letter of introduction——A. I do not say that I declined
his request——

Q. Let me finish my question. That you declined to give him
that letter, but, on the other hand, wrote a letter over your
own name inquiring if they would sell the dump and put a
price on it?—A. I do not say that I ever declined to give him a
letter of introduction. I do not remember that I ever did
decline.

Q. But when you wrote that letter you understood you were
to share in the profits?—A. I certainly did.

Q. When did you come to that understanding?—A. Simply
by reason of the conversation or the conversations I had with
Mr. Williams, because he stated that if these conflicting inter-
ests were obtained the dump could probably be sold at a profit,
and he mentioned several concerns that he thought would be
likely to be interested in purchasing. That was one of #the
first things I asked him about.

Q. How did he say that; did he say “We can sell it at a
profit " ¥—A. I do not remember.
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Q. Or did the say, “If you -will assist me I will share the
(profits with you™?—A. He never said anything of the kind.

Q. Byt you inferred from all ithe talks you had that e :pro-
posed to give you.a part.of the profits?—A. I did.

Q. And when you came fo that conclusion or understanding

avith AMr. Williams, then you wrote this letter inquiring if they
would sell it and the price of it?—A. No; that is not so.

Q. Well, you did not write the leiter until you had come to
that conclusion, did you? You knew at that time that you
were to share in the profits?—A. Yes; I assume that I knew
at that time that I was to share in the profits.

Q. And you gathered from Mr. Williams's conversation that
what he wanted yon to do was to intercede with Mr. May, the
superintendent of the Hillside Co., for their interest in ‘this
dump?—A. No, sir.

Q. Well, what else did ‘he ask you to do?—A. There was no
-question of intercession or linterceding.

. What did he eall it?—A. He did not use that word.

(). What did he eall it, Judge?—A. I can not give you 'the
exact word. It was simply that an effort was to be made to
secure the dnterest of the Hillside Coal & Iron (Co., an option
on that——

Q. Why do you object to the word “interceding”?—A. Be-
cause it earries a meaning that I do not think is in the case.

Q. Do you say, Judge, that what you did was not simply
dnterceding with this company to get this domp?—A. It cer-
Aninly was not.

Q. When you telephoned Capt. May what did he say to you?—
A. That is rather indefinite in my mind.

Q. What did you gay fo him?—A. I will give you my best
impression about it: I asked him whether the company had an
interest in the Katydid cnlm dump and whether it was for dis-
position, and my remembrance .of his answer is that the situa-
tion there was somewhat peculinr and he counld hardly say
whether they -would dispose of it or not. And I think {in that
eonnection, althongh I would not be sure whether that occurred
before the writing of the letter or whether it occurred after-
avards, he further said, either at one time or the other, that Mr.
Richardson was to be in Scranton and that he would bring the
matter up to him,

Q. He asked yon to write the letter, did he not?—A. Capt.
‘May ask me to write the letter?

Q. Yes; be asked you to write the letter, did he not?—A.
No; I do not remember that.

Q. He did not?—A. I do not remember——

Q). Before this had occurred, however, you had ingunired .of
Mr. Willinms if he thought he could .gell the dump?—A. Yes,
sir; I had.

Q. And he thought that Mr, Boland ecould find a purchaser?—
A. Iie spoke of Mr. Boland pessibly finding a purchaser; yes.

Q. Had you seen the dump before that time?—A. I mnever
saw the dump until the last of August, 1912,

Q. You did not go to see it until——A. No, sir.

Q. Why did you not go to see it before you undertook to
buy it, Judge?—A. I do not know. I was busy in other matters.
I simply did not go. I thought I knew where it was. 1 found
afterwards when I came to see it actually that I was mistaken.

Q. If you had seen it eould you have formed some estimate
of its value?—A. I do notf believe I could.

Q. You were not experienced in coal dumps"—L I certainly
am not; no, sir.

Q. You would not know how to go about it to make an esti-
mate of the coal in a dump?—A. I would not.

Q. 8o you simply took Mr. Williams's word for that?—A.
I did; that is, in part.

Q. After you had written to Capt. May and ‘he had failed to
answer your letter for some time you ecalled him up by tele-
phone?—A. Well, I say I can not tell you about that. After I
wrote that letter my remembrance is that I saw Capt. May
once or twice. As I testified yesterday, I not infrequently
met him on the -street, and I spoke about the matter to him.
I think also very possibly I called him up once by telephone
and asked about it.

). About how many times did you talk with him between
the time you wrote the letter and the time you went to New
York?—A. Oh, I should say three or four times.

' Q. And he invariably told you that he did not know about
the matter yet; that he @id not know whether they would sell
it or not, and also snggested to you that it had not been the
practice of the railroad company to sell its coal properties, did
he not?—A. You put two questions in one, and I can only
answep one at a time. I will answer either of them.

Q. Answer them in succession.—A. I will have to ask to have
1he question repeated, the first and last half,
The Reporter read the question.

The Wirxess. He said nothing whatever in regard to 'the
practice of the company about selling their eculm dumps, and,
on the contrary, T knew somewhat differently. He did say
whenever I spoke to him about it, as I remember, that the
‘matter had not yet been decided.

Q. Do you remember when Mr. Williams came ‘to your office
and told you that Capt. May had seen Mr. Richardson and that
Mr. Richardson had advised against selling the dump?—A.
‘Mr. Williams never told ‘me that.

Q. Did he ever tell you that Capt. May had told him that he
had seen Mr. Richardson?—A. He never did.

Q. Did he tell you that Mr, May would not talk to him
about it?—A. He never did.

Q. What -did he tell you about what had occurred, when he
‘had been to see Capt. May?—A. IHe went to see Capt. May,
as I understand, only onece. That was when he presented that
letter. Oapt. May at first wanted to ask him a larger price
than he, Williams, thought it was worth, and they finally ar-
rived at the price which was named.

Q. On the day of the letter?—A. Yes.

Q). The 31st of March?—A. Yes, sir.

Q. Do you say that they then agreed on the price of $4,5007—
A. T so understood. That was the report made to me by Mr.
Williams.

Q. Do-you not know that in September, when he went there
to get ‘the option, they discussed——A. Oh, T beg your pardon;
it was in September.

Q. On the 31st of March they did not discuss the price at
all?—A. That is true.

Q. What, if anything, did Mr. Williams tell yon Capt. May
had said to him?—A. I ean not remember about that. When he
came back about that date, I can not remember what he said. — |

Q. Do you not remember whether he said that Capt. May said
that you could have it or could not have it?—A. He certajnly
did not say that Capt. May said they could have it. H

Q. Do you remember his coming back and seeing you in
regard to it?—A. I remember his coming to tell me that he had
‘presented that letter.

Q. While you were waiting for a reply from Capt. May, Mr.
Williams came to see you quite frequently 7—A. He came to see
me several times, yes, while T was at my office in Scranton.

Q. And to see you about this matter?—A. Yes.

Q. To have you further urge Capt. May to answer your let-
ter?—A. He was anxious to have the matter closed. He spoke
about Mr. Robertson being anxious, too, and that Ar. Robertson
was rather restive about it.

Q. And finally you told him tlmt you were going to see BJ.r.
Brownell ?7—A. I finally—I think I said that; yes.

Q. And you told him you would go to New York and see Mr.
Brownell?—A. I told him I would see Mr. Brownell while I was
in New York on other business. |

Q. I think you said yesterday that you did not remember any,
conversation with Mr. Williams at that time about the Lighter-
age case?—A. I do not remember ever having spoken of the
Lighterage case to Mr. Williams. I

Q. You did have the briefs and the petitions——A. Well, I
had the record.

Q. And the records in cases 38 and 39 on your desk in your
office in Scranton in the month of June, did you not?—A. I
think T did; but I had the briefs and the record tied up and in'
separate packages by themselves either upon my desk or upon
my mantel where I kept—— i

Q. Tied up in what way?—A. I think tied up in red tape. |

Q. Did they have a wrapper around them?—A. No. !

Q. They were lying there on your desk where anyone in your
office could see them?—A. Either upon any desk or on my

mantel.

Q. There was not anything on any printed -matter connected
mt% those cases in which the word “lighterage” appeared‘!—
A. No. !

Q. Do you know how Mr. Williams learned that you were
considering the Lighterage case if you did nof fell him?—A, I
do not know; I.could make a guess—— -+

Q. Wait, now. If you did not tell him, do you know how
he learned you were considering the Lighterage case?—A. I
could only guess. !

Q. You will not say that you did not talk with him about
‘the Lighterage case?—A. I have no remembrance about talk-
‘ing with him. T think I would remember it if I had talked with
him.

Q. Do youn remember his asking youn what *lighterage”
meant A. T do not. X

Q. And that you explained to him that it related to tugboats
at New York.—A. I do not remember anything of the kind.
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Q. You did go to New York to see Mr. Brownell?—A. I saw
Mr. Brownell when I was in New York.

Q. That was on the 4th of August?—A. It was.

Q. You said yesterday that you said to Mr. Brownell, or
gave as your reason for coming to see him, that you wanted to
talk to him about the title to the Katydid culm dump.—A. Not
necessarily that.

Q. What did you say?—A. I told him I understood that the
question of the title or the conflict of title between Robertson
& Law or Mr. Robertson and the Hillside Coal & Iron Co. had
not only been passed upon by their local attorneys, Judge Wil-
lard, of Willard, Warren & Knapp, but also had been referred
to him as the counsel of the company in New York.

Q. What else did you say to him about it?—A. I told him that
I was seeking to get both those options, and that a tentative
arrangement had been made with Mr. Robertson by which he
had agreed to sell for a certain figure, and if the title of the
Hillside Coal & Iron Co. could be obtained that that would
complete the title, and the matter could be disposed of, and
there would be no question as to a conflict or diversity as to
whether it was owned by all or who owned it.

Q. Were you concerned in getting the controversy disposed
of that might arise between Robertson & Law and the Hillside
Conl & Iron Co. or were you interested in getting the title in
yourself7—A. I was not concerned in settling the controversy
between Robertson & Law and the Hillside Coal & Iron Co. I
was concerned in trying to buy the dump.

Q. That is what you went there for, is it not?—A. It cer-
tainly is.

Q. And you told Mr. Brownell that you wanted to buy it?—
A. I do not remember that I said so in that way. ’

Q. The conversation you had with him about the title was
merely incidental, was it not, to your main purpose?—A. It was
introductory.

Q. To your purpose?—A. Yes.

Q. And he referred you to Mr. Richardson?—A. He told me
that Mr. Richardson was the person to see.

Mr. CULBERSON. Mr. President, I wish to ask a question.

The PRESIDENT pro tempore. The Senator from Texas will
send it to the desk.

Mr. CULBERSON. There are two questions.

The PRESIDENT pro tempore. The Senator from Texas
gends to the desk two questions to be propounded to the witness.
They will be propounded one at a time in the order of their
number. i

The Secretary read as follows: Y .

Who, as between you and Williams, introduced the subject of the
Lighterage case?

The WITNESS.
Mr. Williams about the Lighterage case.
I ever did.

The PRESIDENT pro tempore.
second question.

The Secretary read as follows:

State fully the conversation on this subject.

The WirNess. I can not state the conversation because I do
not remember any.

The PRESIDENT pro tempore. The manager will proceed.

Q. (By Mr. Manager STERLING.) After you had talked with
Mr. Richardson, which was the 4th of August, you met Mr.
May on the streets of Scranton?—A. About three weeks later.

Q. That was the 20th of August?—A. I have not the means
by me to fix that date exactly.

Q. He told you to tell Mr. Williams to come around and he
would give him the option?—A. That in substance.

Q. Do you know why he told you to have Mr. Williams come
around?—A. I do not know why he said it in that way.

Q. Did you suggest to him you were the one who wanted the
option?—A. 1 did not in that conversation.

Q. Do you know why the letter giving the option was ad-
dressed only to Williams and not to you and Willlams?—A. I
do not. i

Q. He brought you the option when he received it, did h
not?—A. He brought back the option after he had obtained it
from Capt. May in the form in which it appears.

(. When you got that you considered that you and Mr. Wil-
linms had an option on the entire title of this dump, excepting
the Everhart and Brooke Land Co.'s interests, did you?—A. I
understood that the paper that Capt. May had given and the
subsequent paper that was secured from Mr. Robertson practi-
cally controlled the title of the dump.

Q. Up to the time you got the option of the Hillside Co. you
have related all you did in connection with the matter——A.
All

I do not remember that I ever talked with
I have no memory that

The Secretary will read the

Q. Wait. Let me finish. That is, your conversation and your
letters to Mr. May and your visit to Brownell and Richardson,
the officials of the Erie Railroad Co., in New York? That is
all you had done in connection with the matter up to that
time?—A. That is all that I remember. Of course, you did not
ask me with regard to what happened with Mr. Richardson in
New York.

Q. No.

Mr. CULBERSON.
the witness.

The PRESIDENT pro tempore. The Senator from Texas
sends to the desk a question which he desires propounded to
the witness, and it will be read to him by the Secretary.

The Secretary read as follows:

Why did you say awhile g h
thinkyot therLightgmge m:we?gosgn?et utl”l';'.knew 0w WeUliamy: chms o

The WirNess. I do not think that T have said that I knew
how Mr. Williams came to know of the Lighterage case. I said
I might make a guess, 3

Mr. CULBERSON. That is what I want, Mr. President.

The WirNess. I am perfectly willing to make the guess, if
the Chair says that I can.

iThe PRESIDENT pro tempore.
tion.

Q. (By Mr. Manager STERLING.) Make a guess, Judge.
Go on—A. In one of two ways: Ie either get that information
from Mr. Boland, which seems to me most likely, or he may
have heard me speaking of the Lighterage case to others in my
office, not to him.

Mr. CULBERSON. I should like to have that developed.

Mr., Manager STERLING. I will do so, Senator. [To the
witness:] Who had you talked to in your office about the Light-
erage case in the presence of Williams?—A. I can not tell you.

Q. Do you recall any occasion when you talked about the
Lighterage case to anyone in your office, regardless of whether
or not Williams was present?—A. I do not recall distinetly
talking to anyone about the Lighterage case, but the Lighterage
case was made a subject of considerable newspaper comment.
It was quite an interesting case. It was one of the first cases
that had been argued before the Commerce Court and one of
the first cases that we had tentatively decided. It involved
nice questions. My remembrance is that I did state to some
lawyers who were present in my office at one time or another
the points that were involved in that case.

Q. Can you name any of the lawyers you talked with about
it?—A. I can not.

Q. So, at the present time, you wonld not say that you did talk
to anybody in the presence of Williams about the Lighterage
case?—A. I can not remember that I did.

Q. Now, how did Willlam P. Boland know about the Lighter-
age case?—A. I can not tell you.

Q. Do you know whether he knew anything about the Light-
erage case or not?—A. I could not know, with one exception.

Q. Well, what is it?—A. In the notes of Miss Mary Boland,
which she took, there is a mention, I believe along in Septem-
ber, of the Lighterage case.

Mr. WORKS. Mr. President, I shounld like to put a question.

The PRESIDENT pro tempore. The Senator from California
sends to the desk a question which he desires propounded to
the witness, and it will be read to him by the Secretary.

The Secretary read as follows:

Did it occur to your own mind at any time during the pendency of
these negotiations that your officlal position might have weight in
i:rdggi_flg May or other officers of the company to come to satisfactory
- The Wirness. I had no idea of that, and T would like to ex-
plain, if I may. When dealing with Capt. May, so far as I was
dealing with him, I wasg dealing with a man who had known
,ne for a great number of years, and whom I had known. I
knew him =o well that I knew my position would have no influ-
“ence upon the matter. I presented the matter to him simply as
a business proposition and expected him to treat it in that way,
and only in that way. I knew that the matter was finally to be
disposed of by Capt. May.

Mr. HITCHCOCK. Mr. President, I =end to the desk n ques-
tion to be asked.

The PRESIDENT pro tempore. The Senator from Nebraska
sends to the desk a question to be propounded to the witness,
which will be read to him by the Secretary.

The Secretary read as follows:

What was the reason for thinking that yon would be more successful
than Willlams in induocing the compiany to give an optlon on the Katy-
did dump?

The Witness., I think my position in the comumunity is a
little different from that of Mr. Willlams, amd that T would be

Mr. President, I propound a quesiion to

The Chair hears no objec-
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more likely to secure it than he could. That is entirely distinct
from my judicial position or my position as a judge of the
Commerce Court at that time. :

Q. (By Mr. STERLING.) Do you know whether Mr. Wil-
linms——

AMr. CULBERSON. May I ask another question?

The PRESIDENT pro tempore. The Senator from Texas will
send it to the desk. [After a pause.]

the order in which they are numbered.

The Secretary read as follows:

When Williams was in your office, was the docket of the court in your
presence ?

The WrrNess. There was no docket, If T may so say. There
was what I have here—what I would call a calendar. It is
among my papers there, and I would be very glad to produce it.

Mr. WORTHINGTON. It was marked and put in evidence
yesterday.

Mr. MARTIN, It was handed to the Secretary yesterday.

The WriNEss. It is a green-covered book of the character of
the one I hold in my hand. That is the only docket. It is
called a doeket, but I should eall it an argument list, using the
phraseology we are accustomed to in Pennsylvania, or a cal-
endar. That was prepared for the court, and as we et in
October it was in my hands probably some time about the mid-
dle of September; and on that list——

Mr. CULBERSON. Let the second gquestion be read.

The PRESIDENT pro tempore. The second question sent to
ithe desk by the Senator from Texas will be read by the Sec-
retary.

The Secretary read as follows:

State fully the cases in the docket and if the Lighterage case was
shown by it

The Wirxess. On that document, or argument list, on page
12 and No. 38, appears the Baltimore & Ohio Railroad Co., peti-
tioners, the Brooklyn Eastern District Terminal, John Arbuckle,
and Willinm A, Jamison, intervening petitioners, against the
United States, as respondent, by the Interstate Commerce Com-
mission, Federal Sugar Refining Co., intervening respondents.
That is the so-called Lighterage case, spoken of sometimes as
the Sugar Refinery case. On the opposite page to that there
appears this, after giving the date of filing in the Commerce
Court :

To set aside an order of Interstate Commerce Commission affecting
lighterage charges on sugar in and near New York Harbor.

That appears on that, but I venture to say that it is in rather
an obscure position, and a person would have to know where
he was hunting and what he was looking for to find if.

Mr. CULBERSON. Unless it be shown to him.

The WrrNess, Yes, sir; unless it be shown to him.

(). (By Mr. Manager STERLING.) Now, that docket did not
come to your table until the 15th of September?—A. I do not
know just what time in September.

Q. You know now, do you not, that Willinms knew something
about the Lighterage case before that?—A. I do not know that
he did.

Q. Do you not know that the notes taken by Mary DBoland on
the 5th day of September, 10 days before you got that, gave the
substance of a conversation whiech Williams had with Boland,
where he told you about the Lighterage case?—A. I do not
know the date of Mary Boland's notes. I do not know the date
when that docket was in my hands in September.

Q. You say about September 15.—A. I do not.

Mr. WORTHINGTON. I certainly think the manager does
not want to mislead anybody. Those notes are in evidence and
the dates appear, the 18th and the 28th of September. They
are in evidence.

Mr. Manager STERLING. I should like to suggest to counsel
that Lie will not take that for granted. It is not my purpose to
mislead anybody. *

Mr. WORTHINGTON. T so siated.

Mr. Manager STERLING. I object now to counsel interfer-
ing in this examination, because he can correct any of the mis-
takes I make when 1 am through. [To the witness:] You
iliink perhaps Williams got his idea about the Lighterage case
from Boland?—A. I say that is one of the guesses which I
would make with regard to it.

Q). Do youn base it on the fact that there is something In Miss
Boland’s notes about the Lighterage case?—A. In part; yes.

(). The notes purport to be a statement made by Williams to
Boland and not by Boland to Willinms about the Lighterage
case, do they not?—A. I will not say what those notes purport
to state.

(. So if the notes indicate anything it is that Williams gave
information to Boland instead of Boland giving information to
Willinms?—A. T pass no judgment on what the notes say.

The Senator from Texas:
sends to the desk two questions, which will be propounded in.

Q. Assuming that that is the fact——

Mr, POMERENE. Mr: President—

The PRESIDENT pro tempore. Does the Senator from Ohio
desire to propound a question?

Mr. POMERENE. I desire to propound a question.

The PRESIDENT pro tempore. The manager will please
suspend for a moment, The Senator from Ohio presents the
following question, which will be propounded to the witness by
the Secretary.

The Secretary read as follows:

If the fact that the difference in your and Williams's position in
the community would give yon more influence than Williams had in
conducting negotiations with May and his corporation associates, did

it not also occur to you that your judicial position would also help to
influence them in that transaction?

The Wirwess. I should answer that no. I had no idea that
my official position would enter into the question at all, by
reason of what I have stated.

The PRESIDENT pro tempore. The manager will proceed.

Q. (By Mr. Manager STERLING.) Williams was in your
office two or three times a week from the 31st of March down
during that summer, was he not?—A. I would not fix the
number of times a week.

Q. How often?—A. He might have been there once n week.

Q. And sometimes oftener?—A. He might have; yes,

Q. Do you understand that May knew that you had a finan-
cial inferest in this transaction?—A. I assumed that he did.
That I had a financial interest in it?

Q. Yes, sir—A. I assumed that he did.

Q. Did you invest any money in the enterprise?—A. I did not,

Q. Did you expect to, at any time?—A. I did not think. it
would be necessary.

Q. Your idea simply was to get an option and then sell it at
a profit?—A. That is a very familiar way of dealing with
matters up there. .

Q. I am not asking about the custom.—A. That was my idea.

Q. So all you did was to intercede with May, Brownell, and
]{ici-'ljart]sou for this dump?—A. I am not going to adopt that
word.

Q. Do yon say that you did something else?—A. I did not
intercede with anybody.

Q. Oh, well, what word would satisfy you, Judge?—A. I will
not suggest.

Q. Did you do anything then except writing letters and tele-
phoning and making personal visits to these three oflicials of
the company that owned this dump? Did you do anyihing
else?—A. I think not. That is, I do not remember that I did,
except when it came to the sale of the property, or the at-
tempted sale of the property.

Q. When you sold it to Conn what did you do?—A. We had
an agreement that I thought was going to be complete.

Q. And that failed by reason of the fact that Conn's attor-
neys would not accept the title?—A. They felt as——

Q. Just answer my question?—A. I can not.

Q. Well, did it fail by reason of the fact that they would not
accept the title?—A. Yes; you may put it that way.

Q. Did they suggest to you anything new about the title, when
you had the conference with them, that you had not known
before?—A. The matter came out when we met in Judge
Knapp's office—Judge Knapp, of Scranton, I am speaking of—
the attorney for the Hillside Coal & Iron Co. I found that all
that the Hillside Coal & Iron Co. would do would be simply to
convey their interest, and I anticipated that they were going to
sell not simply that but whatever right and title they had by
reason of their operation of the Consolidated Breaker, and by
virtue of the fact that they were joint owners or tenants in
common in regard fo that. _ .

Q. At that time had you prepared the option for the sale to
Conn?—A. No. y

Q. When did you prepare that?—A. When we gathered at
Judge Knapp's office?

Q. Yes.—A. Yes; I think I had.

Q. You had already prepared it and submitted it to Conn%—
A. Yes; and Mr. Conn, I think——

Q. Did the contract which you prepared for Conn purport to
warrant the title?—A. It did not.

Q. You were not intending to convey to Conn anything except
what you got from the Hillside Co. and Robertson in that con-
tract, were you?—A. I contemplited making a valid sale.

Q. Just answer my question.—A. I can not.

Q. Was the contract which you prepared for Conn, selling
him this dump, of such a character as to warrant the title to
him?—A. Yes; it was.

Q. All of the title?—A. Yes. g

Q. Did it have any provisions in it about royalty to the Ever-
harts?—A. It did.
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Q. And the Brooke Land «Co.?—A. The Everhart interest was
practically included in that by general designation.

Q. The contract which you prepared for Conn covered all
those inferests, did it not?—A. I would not say that, because
the contract it not before me. It is in writing.

Q. It covered it just as the option which May made to Wil-
linms covered it?—A. I can not tell youn; I have not the con-
tract before me. :

Q. You remember that May provided in the option that it was
subject to the royalty interests of these people?—A. He did
not—— :

Q. Do you remember whether it said anything about that?—
A. It said on all sizes above pea there would have to be royalty.

Q. That is what they had been paying on?—A. I do not know
about that.

Q. And the contract which you prepared for Conn had the
-same provision?—A. Tt followed that same provision.

Q. So you were conveying to Conn just what you were get-
ting from Mr. May, and you did not intend to convey anything
else, did you?—A. I did not have anything else to convey, but I
had a different idea of what I would be able to convey or what
Mr. Williams and I had been able to convey after I had seen
Judge Knapp.

Q. After that you went to Conn and asked for this contract,
did you?—A. That was along in March.

Q. March, 19127—A. Yes, sir.

Q. Why did you do that?—A. Because I wanted to have the
matter either go on, be concluded—that is to say, brought to
an end—or—— 3

Q. Was that after Scraggs had told you abount the investiga-
tion in the Department of Justice?—A. Yes; it was.

Q. It was after that?—A. Yes.

Q. You stated yesterday that you wanted to take it up be-
cause you did not want to be a party to a contract where it
would get the purchaser into a lawsuit. That was one of the
reasons why you took up this contract from Conn?—A. I did
not think that the property was in a shape or we had the title
1o it that would justify us in going on and making a sale.

Q. Then why, after that, did you make the option to John
Henry Jones on the 6th of April?—A. Mr. John Henry Jones
never had—you are referring to Mr. Thomas Starr Jones?

Q. I think that is right. You did that, did you not?—A. I did
not make an option, and I think I explained yesterday how that
option came about.

Q. You dictated the option?—A. Oh, T dictated the option.

Q. And Williams signed it in your presence?—A. He did.

Q. That was on the 6th of April, after you had taken up the
Conn contract, in which you had given him an option for 10
days at $25,0007—A. Yes.

Q. Why, Judge, did not the consideration of the title affect
you then, just the same as it affected you with reference to
the Conn title?—A. I think I explained, or endeavored to ex-
plain, that yesterday in my examination in chief. The talk
with Mr. Jones leading up to that option was that he was to
take ecare of the outstanding interest in the Everharts, and that
neither Mr. Williams nor myself would be responsible about
that. He spoke of doing that at first by making a deposit of
a certain proportion of the option price in case of sale in a
bank for the benefit of the Everharts. After some considera-
tion I did not agree to it, and finally the option was worded in
the sway it is worded, and it was limited to Mr. Williams, be-
ecause the option only undertook to give him such a title as Mr.
Williams had by virtue of the paper which he had from Capt.
May and from Mr. Robertson. i

Q. You do not mean to say that he was to give $25,000 for
Williams's interest?—A. Buch interest as I had.

Q. So it covered your interest just as much as though you
had signed it?—A. Oh, yes.

Q. You say the reason you gave that option to Jones was be-
cause he agreed to take the title and take care of the Ever-
harts and the Brooke Land Co.?—A. Yes, sir; because there
was—

Q. Wait, now. That answers the question. The contract
which was prepared for Mr. May provided that he should
take care of those interests in the very same way, did it not?—
A, The contract speaks for itself. I will not undertake to in-
terpret it.

Q. Do you not think that the contract which you prepared
for Conn made him responsible entirely for any claim that the
Everharts and the Brooke Land Co. might make or have
against this property?—A. I will not undertake to interpret
the contract without seeing it.

Q. You do say that there was provision in there about their
inferests?—A. I do not bear in mingd all the provisions of that
contract.

Q. You know now, without looking at the contract, that you
were not undertaking to warrant against any claims they might
make, do you not?—A. I do not know that,

Q. You drew the contract?—A. I did.

Q. You spoke yesterday about this Robertson contract. Was
that the one that was recorded?—A. Yes: the option from John
M. Robertson to Mr. Williams.

Q. You say you did not record that%—A. T did not know any-
thing about its being recorded.

Q. I understood you to say yesterday that it was acknowledged
by the grantee, acknowledged by Mr. Williams, and put on rec-
ord—A. The grantor: - - : =

Q. By the grantee it was acknowledged ?—A. I understood so.

Q. I presume the purpose of putting that acknowledgment on
there was to get it recorded, was it?—A. It did get it recorded,
I do not know the purpose. &+
- Q. It is the rule there, the same as everywhere else, that a
paper must either be sworn to or acknowledged in order to get
it en record.—A. Papers have to be duly acknowledged by the
grantor in order fo get on record.

Q. Do you say it is limited to the grantor?—A. It is.

Q. Do you not think an acknowledgment by some one who
saw the grantor sign the affidavit would put it on record?—A.
Under some circumstances an affidavit may be made and record
ODLRAIBOA. 1o, - o A

Q. The purpose of recording it was just simply to preserve the
contract or evidence of the contract, was it not?—A. As it stood
it had absolutely no effect of that kind, if you wan that opinion
as a matter of law. oot e L oe

Mr. WORTHINGTON. Mr. President, I object to a continua-
tion of this inguiry about why a paper was recorded. It has
already appeared that it was recorded by Willlam P. Boland,
and neither Judge Archbald nor Mr. Robertson, the grantor,
knew anything about the matter. The manager is inguiring why
it was recorded. The witness knows nothing of having it re-
corded, and how could he? The managers objected to what he
knew of it and his mental operation, and now they ask his men-
tal operation of Willlam P. Boland, which I submit is very
unfair to the witness. e Ol

Mx":.l Manager STERLING. To save time, I will withdraw the
question, :

; 311-. CULBERSON., I desire to ask a general question of the
udge.- Lo g -

‘The PRESIDENT pro tempore. The Senator from Texas pre-
sents a question which he wishes to propound to the witness.
It will be read by the Secretary.

The Secretary read as follows:

Did it ever oceur to you, in asking favors of railroad eorpora-
fieComncs Coutt at you werk PUELE Sanrie 3 o pomier o
the court, under obligations to the litigants before the courts o °

The WirNess. I never consciously asked any favor of a rail-
road, either when I was a judge of the common pleas or a dis-
trict judge or a Commerce Court judge. I did not understand,
in endeavoring to make this deal, that I was asking a favor.
I was simply presenting a matter to them as a business propo-
sition. I expected them to treat it in that way, and I believe
they did so.

Q. (By Mr. Manager STERLING.) Capt. May told you some
time after the letter of AMarch 81 that Richardson had been
there, did he not?—A. I think he did over the telephone; yes.

Q. Did he not tell you on the street that he had been there?—
A. I do not think he did.

Q. What did he say was the result of thelr conference?—A. T
do not think he reported what was the result of the conference,
I am sure he did not.

Q. Had he told you before that that he would have to see
Mr. Richardson in regard to it?—A. He did.

Q. And after he had seen him, did you not ask him what the
rt{e)sult fgas?—A. I presume I did; but I have no remembrance
about it.

Q. Did he not tell you that Mr. Richardson was not disposed
to part with the dump?—A. He never did.

Q. Did he tell you that he was disposed to part with it7—A.
He never did.

Q. Did he never give you any satisfaction about it?—A. He
never r?orted of the matter finally.

Q. Did you infer that Richardson was not disposed to sell it
after May had seen him and when you found that May would
not come to any conclusion about it?—A. I did not know that
Capt. May had Begn élm I had no inference about the matter.

2. Did you not just say that he told you that Richardson had
been 1& Scranton and that he had seen him about it?—A. No; I
did n

Q. Did he ever tell you that he had had a conference with
Richardson about it?—A. He never did.

e

\
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Q. Did you ask him if he had had the conference which he
said he would have with him?—A. I do not remember that I
did.

Q. Now, going back to the recording of this instrument, why,
Judge, would not putting that instrument on record preserve
the facts in the contract and be evidence of the contract?—A.
That is a legal question, and I will take pleasure in answering
it, Putting any document on record is simply to convey con-
structive notice. It has no effect to convey constructive notice
unless it is, in the first place, a recordable instrument, and, in
the next place, is put in such shape by acknowledgment or
otherwise to be put on record. This contract never was put in
legal shape to go on record, so that it was of no effect.

Q. I agree with you, Judge, that it was not constructive
notice. That is not the guestion. But did it not serve to pre-
serve the evidence of the contract in case the original had been
lost?—A. It absolutely did not.

Q. Why?—A. Because the only way that it could do that
would be by a certificate, and a certificate from the recorder of
deeds of an unrecordable document would not amount to a piece
of blotting paper.

Q. Could not persons who were familiar with the contract re-
fer to the records to see what the contract providedl——A. Not
where——

Q. And parties who were familiar with it testify that it was
a correct copy of the original contract, and in that way would
it not preserve the evidence?—A. Absolutely not, unless it was
a recordable contract and was prepared for record in accord-
ance with the law.

Q. Would it not tell the same facts whether it was on record
legally or illegally?—A. It would not convey the same legal
constructive notice.

Q. No; it was not a notice, and I am not talking about a no-
tice; but the facts that it contained would be just the same on
the record whether it was recorded legally or illegally, would
it not?—A. You are asking me for an opinion of the law, and I
will give it. I =ay mo.

Q. Is not that simply a question of fact, Judge?—A. Abso-
lutely not; it is a question of law.

Q. Well, we will leave that. Your name was not in the op-
tion which May gave to Williams, was it%—A. It was not.

Q. You prepared the option from Robertson & Law to Wil-
liams?—A. From Mr. Robertson to Mr. Willlams.

Q. And your name was in that, was it?—A. It was only there
as a witness to Mr. Robertson's name.

Q. You were not a party to it at all?—A. Not in terms; no.

Q. In the papers, now, does your name appear in any of these
transactions about the Katydid dump?—A. When 1 supposed
we were going to make a sale to the Laurel Line—to Mr. Conn.

Q. That was after you had gotten the option?—A. After the
option had been secured; yes.

Q. And when you first took it up with Conn, then, for the
first time, you put your name in writings?—A. That was the
first time that my name appeared.

Q. And after that was abandoned, then you ceased to put your
name in the writings? You did not put it in the option to Mr.
Thomas Star Jones, did you?—A. I did not put it in the option
to Mr. Jones for the reasons which I have given.

Q. And your name was not in the Bradley contract?—A. I
never had anything to do with the Bradley contract.

Q. I am not asking you about that. Do you know whether
your name was in the Bradley contract?—A. I really do not
know. I never saw that contract and never heard of it.

Q. You have seen a copy of it, have you not?—A. I have not.

Q. You heard it read before the Judiciary Committee, did you
not?—A. I think I did. -

Q. And you remember that your name was not in it?—A. I do
not remember anything about it.

Q. Judge, do you know whether or not in these transactions
from the 81st day of March for a year your name appeared in
the contracts except in the letter youn wrote to Mr. Conn and
the contract to Conn?—A. I think that is true.

Q. Do you remember hearing Mr. Conn testify before the
Judiciary Committee?—A. I heard his testimony there.

Q. Do you remember that he testified there never was any
written contract submitted to him?—A. I believe he did.

Q. You were present there at that time?—A. I was,

Q. And had the contract with you?—A. I do not remember
whether I had the contract with me at that time. I think I
did not.

Q. You knew at the time that Mr. Conn was mistaken about .

it, did you not?—A. I knew it when I came to look up the
matter; yes.

Q. Did you not know at the time that you had prepared the
contract and that he was mistaken about it?—A. 1 knew I had
prepared the contract; yes.

Q. Did you correct him about it?—A. Correct him before the
Judiciary Committee?

Q. At any time, whether there or elsewhere?—A. Not before
the Judiciary Committee, certainly.

.Q. You did not correct him until about the time these pro-
cee]clllngs had commenced in the Senate, did you?—A. Oh, yes;
well—-

Q. Then, you sent word to him there was a contraet, and he
asked you to let him see it?—A. I met him one day upon the
street; we talked on this point, and I told him that he was
mistaken; that I had the contract, and would show it to him.

Q. That was shortly before these proceedings in the Senate?—
A. No; that was in the summer after these articles had been
preferred and the impeachment had started.

Q. About what time was it in the summer?—A. I should say
along in August or September.

Q. Judge, your first connection with the Marian Coal Co.
proposition was when Watson came to you?—A. Yes.

Q. Refreshing your recollection, had you not had a talk
with Watson before Watson had been employed by the Bo-
lands——A. I had none——

Q. In which you suggested to him that he might get that
work?—A. I do not know where you got that idea, because it
is unfounded in any fact.

Q. You say, then, that he came to your office one day and
told you that he had been employed by the Bolands?—A. He
came to see me—I could not tell exactly where—and told me
that he had been employed to try to settle the Marian Coal Co.
case with the Delaware, Lackawanna & Western Railroad.

Q. Was not that in your office?—A. I presume it was; I do
not remember,

Q. Do you remember what was said 7—A, Nothing, except
in just that general way at that conversation, and the further
fact that he inquired whether I was acquainted, and how well
I was acquainted, with Mr. Loomis, and asked me whether I
would not see Mr. Loomis and tell him that if he would ecall
Mr. Watson in the case he was authorized to effect a settlement.

Q. Who was Mr. Loomis?—A. Mi. Loomis was a gentleman
who lived in Seranton, with whom I was personally and socially
acquainted, and who was at the time I speak of vice president
of the D. L. & W. Railroad, having offices in New York.

Q. Had he any other position with the railroads?—A. None
but vice president that I know of.

Q. And the Delaware, Lackawanna & Western Railroad Co.
was the company against whom the Bolands, or the Marian
Coal Co., had a suit pending in the Interstate Commerce Com-
mission ?—A. Before the Interstate Commerce Commission; yes.

Q. You knew that at that time?—A. That was stated.

Q. And also the Delaware, Lackawanna & Western had two
suits pending before the Commerce Court at that time?—A. I
did not know it at that conversation. I did not know, in other
words, that they were interested in what has been spoken of
here as the Lighterage case. I do not remember whether they
were or not.

Q. Did you not say in your answer to this article that you
did know the fact that they had these cases pending in your
court?—A. I do not remember what I say in my answer on
that subject.

Q. When was it that Watson came to you?—A. As I have
said to you just mow, a day or two before I saw Mr. Loomis in
New York.

Q. Well, I want the time as nearly as you can give it.—A.
I saw Mr. Loomis in New York on the 4th of August, 1911.

Q. Had not Loomis been before the court arguing this very
case shortly before that?—A. Mr. Loomis?

Q. Mr. Brownell, I mean.—A. Mr. Brownell never appeared
before the Commerce Court except in one case.

Q. What case was that?—A. That was the Sugar Refinery or
Lighterage case, which was disposed of in May.

Q. When did he argue it?—A. Why, I have my book here,
I think. I am not sure whether I have it.

Q. You heard the argument?—A. I did.

Q. And it was in May?—A, It was in May.

Q. The Delaware, Lackawanna & Western was a party to
that suit, was it not?—A. I do not remember that they were.

Q. Was it a party to No. 387—A. I do not remember,

Q. Do you not know that the Delaware, Lackawanna &
Western was a party both to Nos. 38 and 39?7—A. You ask me
for my memory, and I say I do not.

Q. Do you say now that it was not?—A. I do not; the record
speaks for itself.

‘Q. Are you familiar with the answer which you made to
this charge?—A. Well, I was familiar with it at the time I
made it.

Q. Do you remember that you say in that answer that you
knew that that railroad company had a suit pending in your
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court?—A. I do not remember what I say upon that subject
in my answer.

Q. And that it had been argued in your court already before
that?—A. I do not remember what I say in my answer; it
is there. =

Q. You told Watson you would assist?—A. I did not speak to
him in that way at all. He asked me to do this simple favor,
which was simply to make a way for him. I told him that I
would try to see Mr. Loomis, and I did.

Q. You went to his office in New York fo see him?—A. T did.

Q. Had you seen him before that?—A. I saw him when he
was in Seranfon many times, but I never saw him upon this
matter before that time.

Q. Why did you not speak to him in Seranten about it?—A.
The first time I spoke to him in Scranton was abeut three weeks
after——

Q. Why did you not speak to him when you saw him in
Scranton without going to New York?—A. Why did I not
speak to him?

Q. Yes: about this matter.—A. About this matter?

Q. Yes.—A. I had no occcasion to speak to him about this
matter before Mr. Watson asked me.

Q. When did Mr. Watson come to you?—A. I said about a
day or two before I saw Mr. Loomis in New York.

Q. And that was the 4th of August when you were in New
York?—A. Yes.

Q. The same day that yon saw Brownell and Richardson
about the Katydid culm dump?—A. Yes.

Q. At the time Watson first spoke to you about it, do you say
that Christy Beland was not present?—A. He was not.

Q. Do you say that he was not present at any time when Wat-
son and you falked about the matter?—A. I do not remember
his ever being present when Mr. Watson and I talked about the
matter, and I am satisfied that I would remember it if he were,
because I remember quite distinctly three or four times when
Mr. Boland eame there and shut the door and was very secretive
in what he said.

Q. Let me refresh your recellection, Judge. When Watson was
in your office talking about the settlement of this matter——A,
Yon mean the first time?

Q. Any time. Did not Mr. Boland come in on account of a
telephone eall, or for any other reason, and did you not say to
him then, * Now, I understand that you have employed M.
Watson in this matter, that he is to dispose of this property
and seftle these suits for $100,000, and that his fee is to be
$5,000"7—A. I do not remember Mr. Watson and Mr. Boland
ever being together in my office. I never remember, of course,
any such conversation as you suggest.

Q. When was it that Phillips came to your house?—A. I
think the very last day that I was in Scranton before coming
down here to attend the October session of the Commerce Court.

). He came to your house at your request?—A. Not at my
request, as I remember, but by appointment.

Q. Well, you asked for the appointment, did you not?—A. I
think, when I refresh my memery in this respect by what he
himself has testified, that there was some telephone communica-
tion between him and me with regard to seeing him in the
morning, which was Saturday, and he wanted to fix it in the
afternoon. I told him that that was the time when I took my
Saturday walk. It was then put over until evening, and he
came to see me at my house.

Q. And you invited the conversation over the telephone, did
you not—you called him up?—A. T do not remember whether I
called him up or whether he called me up.

Q. Why would he call you up, Judge?—A. He would call me
up only in ecase it had been suggested by Mr. Loomis or Mr.
Reese or some officer of the company.

Q. Do you know whether that had happened?—A. I do not
remember.

Q. Hand Watson at that time seen you in regard to the mat-
ter7—A. As I say, he saw me just before I saw Mr. Loomis.

Q. Well, he came over there and you talked at some length
about this matter?—A. Yes; when Mr. Phillips came there, you
will remember, it was nearly two months after I had seen Mr.
Loomis.

Q. It was just before you went to New York, then, when you
saw Loomis?—A. You mean that I saw Mr. Phillips,

Q. Yes.—A. Oh, no; I do not see why you suggest that.

Q. I am not suggesting it; I am just asking you.—A. It cer-
tainly was not. As I say, I saw Mr. Loomis on the 4th of Au-
gust, and the time that Mr. Phillips was at my house was on
the 28th of September, along in the very last part of September.

Q. Had you written any letters to Loomis prior to the time
Watson came over?—A. I do not recall the letters. They are
in evidence, and I recall that I wrote those letters.

Q. How many letters did you write to Loomis?—A. I think
I wrote two, or maybe I wrote three:; I am not sure about that.

Q. Did you do that by reason of the fact that Watson came to
you and asked you simply te speak to Loomis about it, so as to
give him a favorable introduction?—A. No; that was by rea-
son of what followed on that.

Q. When Phillips came to your house you talked at some
length?—A. Well, Mr. Phillips did a good deal of the tal ing.

Q. And he told you about the situation?—A. Yes.

Q. And told you that Watson wanted $161,000 for the prop-
erty ?—A. No; he did not say that.

Q. What did he say?—A. As I remember, he mainly went
over the troubles and difficulties that they had with the Marian
Coal Co. and with Mr. W. P. Boland with regard to washing,
cleaning, preparing, and shipping eoal and with regard to the
Enlue of what there was left in the Marian washery and the

ump. ? ;

Q. Well, you did talk about the great difference Defween the
two parties to the settlement, did you not?—A. No; he sug-

' gested thot there was a wide difference.

Q. Did he tell you what that difference was?*—A. No; he
only spoke about the little value that there was; so small a
value, as he considered it, in the remains of the Marian washery
that his company did not feel as though they could make any
offer with regard to it. -

Q. And you said yourself, then, to Mr. Phillips, that the par-
ties were very far apart and it did not look hopeful, did you
not?—A. No; I do not think I said that; I do not remember
that I said that.

Q. Do you remember hearing Mr. Phillips testify to that?—
A. No; I do not remember hearing him testify to that.

Q. Did you make any remark of that kind?*—A. I would not
say that I did not.

Q. You knew at that time that Watson had presented a propo-
sition of $161,0007—A. I remembered that Mr. Watson had men-
tioned that amount.

Q. Did you understand that that was what he demanded of
the railroad company ?—A. I understood that that was the claim
that he was retained to present.

Q. So you knew, then, after the talk with Mr. Phillips, what
the difference between the parties was, did you not?—A. I knew
that there was a wide difference; yes.

Q. When did Watson first tell you that that claim was for
$161,0007—A. Well, I can not tell you whether it was the very
first time—I do not think it was—I think it was at some inter-
view which I can not specifically fix.

Q. How is that?—A. I can not specifically fix the time when
he said that.

Q. It was on September 27 that Loomis wrote you that he
found there was very little, if any, prospect of reaching n set-
tlement in the case owing to the great difference of opinion as
to the merits of Mr. Boland's elaim. Then you answered the
next day, did you mot?—A. If my letters are there I did; I do
not remember the date.

Q. It is dated September 28, and says:

My Dear Mg. LooMIs: [ am very so to have yeur letter stafin
that you have not been able to effect a settlement wlth Mr. Boland.
trust, however, that the matter is still not beyond remedy. And if I
thomiht that it would help to secure an adjustment, I would offer my
direct services.

Do you remember writing that letter?—A. I wrote that letter.

Q. And that is, after you knew, after Watson had told you,
that the claim was for $161,000?—A. That certainly is. It was

| also after Mr. Boland had seen me two or three times and im-

portuned me to see whether something could not be done about
the mfatter.

Q. Judge, why did you put that in your answer?—A. Why did
I put what in?

Q. Why did you tell about the Bolands being to see you?
Did I ask you anything about that? Did you understand my
question to eall for any answer about the Bolands?—A, Well, I
answered it in that way. 5

Q. Why did you do so?—A. Because I wanted that fact
brought out.

Q. Because you want to impress Senators with the idea that
the Bolands were trying to impose on you, or something of that
kind; was that it?—A. I do not put it in that way; I want to
give them the facts.

Q. I shall insist, Judge, that you confine your answers to my
guestions.—A. I will try to do so.

Q. Then, after that, you wrote as follows:

My Dear Mp. LooMis: I understand that there has been a sugges
tion that Mr. Watson meet you and possibly also Mr, Truesdale, and
th“nnf' Watr:t has written T an apﬁlntnent. It scems to

me, may to say so, that this a very good idea. It
will give you an opportunity to discuss the Boland claim with Mr, Wat-
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goit tipen & somewhat qtlﬂ’erext basis than Col. Phillips could; represent-

ing the coal departm
5 Imev; !litlepﬁ‘oubt ut that It will appear so to gou. and it may be
nt I am sure you

altogether unneeessary for me to write about it
will not take it amlss to have me do so, and I shall hope that a settle-
ment may yet be reached in that way, There 18 nothing like a personal
interview to bring about sueh & result:
Yours, very truly, R. W. ArcEpALD.

That letter is dated October 8. 'That letter did bring a per-
gonal interview, did it not?—A. I understeod it did,

Q. It got Truesdale and Loomls and Phillips and Reese, all
officials of this company, together in Scranton teo talk over the
matter with Mr, Watson, did it not?—A. I do net know about
that. T was hot present. I was here In Washington when that
letter was written.

Q. You did know that they had a eonference?—A. I have
heard in the course of this preceeding that there was a con-
ference at that time.

Q. Who was Mr, Truesdale?—A. Mr. Truesdale has been here
on the stand. He is president of the Delaware, Lackawanna &
Western Raflroad,

Q. And Mr. Loomlis Is vice president?—A. I think so.

Q. And Mr. Phillips is superintendent of the coal property?—
A. General manager of the coal company.

Q. And what Is Mr. Reese’s position?—A. I think Mr. Reese
is local attorney.

Q. That conference oceurred on the Sth of October, did it
not?—A. I do not know; I was here; I was not in Seranton.

Q. You were in Washington?—A. I was. -

Q. On the 6th you got a telegram from Watson, did yom
not?—A. I think it was the 6th.

Q. Asking you when he could meet you in Washington, and
you wired back “almost any time™?—A. Yes.

Q. Did he wire you to meet him at the Raleigh Hotel 7—A.
Ie wired that he would be at the Raleigh.

Q. And he got here on the Tth?—A. He got here on Saturday,
the Tth; yes.

Q. He told you, did he not, that ke had had this conference?—
A. I do not remember whether he told me, but I presmme very
likely he did. I do not see how we could be together without
his saying that.

Q. Why did he come to see you after the conference in which
these railroad officials had told him that there was no object in
carrying on negotiations any further?

Mr. WORTHINGTON. That is another question, Mr. Presi-
dent, involving what was in the mind of some one else. You can
ask what he said.

Mr. Manager STERLING. I will put it in this form: What
reason did Watson give you for coming te Washington to see
you after the conference with the railroad officials®™—A. Mr.
Watson told me that the Bolands were not eontent unless he
came down here to see me to ascertain whether anything fur-
ther could be done.

Q. What did you tell him about it?—A. I told him I did not
see what could be done further.

Q. You went to the Raleigh Hotel ?—A. T d&id.

Q. And you were standing on the sidewalk in front of the
hotel waiting when he came?—A. No; I was in the lobby, I
think. My remembrance is that I was in the lobby.

Q. Is Watson mistaken about that?—A. T would not under-
take to say whether he is mistaken about it.
you my memory.

Q. Do you remember what his testimony was?—A. I do not.

Q. It was that you were waiting outside; that he came there
to see you; and that you went together to the Commerce Court
building?—A. My remembrance abeut it is this way——

Q. Wait. Do you remember Watson's testimony to that
effect?—A. I do not.

Q. Now, refreshing your recollection in that way, is not that
the fact about it, Judge?—A. It isnot. The fact, as I remember
it, is that it was a very cold, stormy day. He came in about
half past 1. I went down there and sat in the lobby of the
Raleigh, and waited until he eame in.

Q. Did he tell you what had been said at the conference?—
A. I bave not any memory about the matter.

Q. Did he tell you who was present?—A. I do not remember
that he told me anything about it. I only say that I assume
that he must have done so.

Q. But you have no recollection of what he said?—A. I have
not.

Q. Why is it, Judge, that your recollection about that incident
and about the question as to whether or not Christy Boland
talked to you about the $160,000 is not clear, when it is so very
clear in regard to some other things? Do you know?—A. If

you will give me the philosophy of life I will tell you why
people can remember some things and some things they can not.

I am just giving

Q. Itis true, Judge, that people remember the more important
ineldents of a transaction rather than the trivial ones, do they
not?—A. Theéy remember more clearly where they are them-
selves interested in matters than where they are simply inter-
ested for others.

Q. Who owned Packer No. 8, Judge?—A. I understood that it
belonged to the Glrard estate in one sense, but was under lease
to the Lehigh Coal Co., or covered at least by a lease which
runs out this year.

Q. And the Lehigh Coal Co. is a subsidiary of the Lehigh Val-
ley Rallroad Co.?—A. I have always understood that there was
a close connection between the two.

Q. What officlal position does Mr. Warriner hold in those
corporations?—A. Mr. Warriner at that time, as I understoed,
was general superintendent of the coal company.

BaQ' And where was his place of business?—A. In Wilkes

N :

Q. How far is that from Scranton?—A. About 20 miles.

Q. You went to see Warriner, did you net, in behalf of
Packer No. 837—A., For the purpose of endeavoring to secure
Packer No. 8.

Q. At that time you and one of the Joneses and some other
gentlemen were about to erganize a eorperation to handle that
property 7—A. If we secured that lease we expected to organize
a company to wash the dump.

Q. Do you remember the capital stock of the eerporation?—
A. I think it was to be $25,000.

Q. Was any of it to be paid in?—A. The money for that
purpose was to be obtained——

Q. Just answer my gquestion.—A. I could not tell you. We
would pay it in if it was necessary.

Q. You expected to get the money from Mr. Farrell, of
New York?—A. That was the arrangement.

Q. Mr. Jones had told you he could get it in that way?—A.
I think I had seen Mr. Farrell myself. I know I did see
him before the matter was consummated.

Q. At the time you planned this it was not the purpose of
the stockholders or organizers of this company to put up any
money —A. We would not put up any money unless we had to.

Q. Well, what did Mr. Warriner tell you?—A. About leasing
that property?

Q. Yes.—A. He said he thought the company would be will-
ing to lease the property.

Q. He told you on what terms?—A. He spoke of the terms.

Q. And you went back and reported to your assoeiates, did
you not?—A. T did. )

Q. And then you had a conference with Mr. Farrell, of
New York?—A. I think this cenference with Mr. Farrell oc-
curred after that; yes.

Q. In which he agreed to put up all the money necessary to
operate the damp?—A. To put up enough to build the washery.

Q. To put up $25,000?—A. Yes; fully that.

Q. And he was to get a certain per cent of the profits, be-
sides his interest and his principal back?—A. He was to get a
quarter of the profits, and be secured by a mortgage upon the
lease and the property, the washery, whafever it was.

Q. For his principal and interest?—A. Yes; for his principal
and interest, and to get back the prineipal and interest at so
much a ton.

Q. What interest were you to have in the profits*—A. The
interests were divided around. Mr. Bell and Mr. Petersen were
invited in. They were associated together in other matfers,
and they were given a certain interest. Mr. Jones told me he
was obligated to Mr. Hellbut to a certain extent and also to
Mr. Howell Harris, and they were given certain interests, and
after deducting those interests what was left was divided be-
tween Mr. Jones and myself.

€. How much was that?—A. I do not know whether I can
remember the different things. I think 25 or 26 per cent; that
is to say, Mr. Jones and I were to get a guarter of what the
company got.

Q. Was not the stock to be divided equally between you and
seven or eight other gentlemen?—A. Oh, no.

Q. Anyway, you and Mr. Jones were to get a fourth or a
Iittle over a fourth?—A. Not a fourth of the profits of actually
washing the dump, because a guarter of that was to go to Mr.
Farrell.

Q. You were to get a fourth of the balanc®?—A. About a
fourth of the balance; yes. i

Q. Why were you to have any interest in that stoek?—A. Why
not?

Q. Well, why not, after you had gone to see Alr. Warriner;
is that your idea?—A. I see no reason why, after organizing
that company, that enferprise, I was not entitled to a share.
It would be very strange if I did not have a share.
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Q. Why?—A. Because I was instrumental in part in organiz-
ing the company—getting it up. It was in part my scheme and
part Mr. Jones's.

Q. And instrumental in acquiring the property ?—A. To a cer-
tain extent; yes.

Q. Was it not entirely due to you that you acquired this prop-
erty from Mr. Warriner 7—A. I do not think so.

Q. Did anybody else than you see Mr. Warriner?—A. No; I
saw Mr. Warriner. But the property was not obtained alone
from Mr. Warriner.

Q. Who else did it come from?—A. The main thing had to be
arranged with the Girard estate.

Q. Who arranged that?—A. I endeavored to, and did in part
with my nephew.

Q. And you did all that was done in reference to acquiring
the property, both from Mr. Warriner, of the Lehigh Valley, and
the Girard estate?—A. I did, except so far as an applieation was
jointly made by myself and my associates to the Girard estate.

Q. And who made it?—A. I drew up that form.,

Q. And all of you signed it?—A. They all signed it.

Q. So all that anybody, except yourself, did with reference to
getting this property from the Lehigh Co. was simply your
associates signing the application which you had drawn after
you had been to see the Girard estate and after you had seen
the Lehigh Valley people?—A. The application was made to
the Girard estate— ™

Q. Answer my question.—A. I do not think I can.

Mr. Manager STERLING. Let the question be read.

The Reporter read the question.

The Wirsess. All that was done in regard to the acquisition
of it directly was done by me.

Q. (By Mr. Manager STERLING.) And it was as a con-
sideration for your services in getting this property from the
Lehigh people that they gave you a one-half interest in one-
fourth of the profits?—A. That is not so.

Q. Well, what other reason was there?—A. The matter was
arranged between Mr. Jones and me, and it was Mr. Jones and
myself that determined what interest Mr. Peterson and Mr.
Bell should have and what interest should be given to Mr.
Hellbut and Mr. Howell Harris.

Q. Then I will put it this way: You kept such interest as
you did keep and it was conceded to you by Mr. Jones by
reason of the fact that you had seen Mr. Warriner about getting
the Lehigh Valley Co.'s interest?—A. That is not so either. .

Q. What is your idea about it?—A. Mr. Jones and I talked,
of course, about the organization of this concern, and the ob-
taining of the dump, and we had to make a practicable con-
cern. We had to have somebody to operate if, like Mr. Pefersen,
and somebody who could assist in the organization and in the
carrying on, like Mr. Bell, so we arranged with them to come
into the company so that we might have a suitable organization.

Q. You gave them an interest because you would have some-
body in the company who could operate it?—A. Yes.

Q. You got into it because they wanted somebody who could
go to the railroad companies. Now, is not that the long and
short of it?%—A. No; it is not. I did not get into it. They are
the ones that got in.

Q. Anyhow you did perform that.part of the service?—A. I
certainly did.

Q. You never did put up any money, did you?—A. The matter
has never been disposed of.

Q. Why did you not finally close up that deal, Judge?—A.
Because the Girard estate had never arranged for the lease, the
renewal of the lease, which expires this year. They were not
willing, I am informed. to make any arrangement with anyone
outside until that had been determined.

Q. Let us go to the Warnke case. As T understand it, Mr.
Warnke was operating a dump under a lease from some railroad
company. What railroad company was that?—A. He was not
operating a dump——

Q. He had been——A. (Continuing.) From any railroad, as
I remember. if.

Q. He had been. What dump had he been operating?—A. I
can tell you only in the vaguest way, because I have never seen
the property and enly Lknow what he said. I will give you
what he said.

Q. Well, put it in that way, Judge. Just so I have your in-
formation on the subject.—A. I understood from him that about
two years before that he hnd been operating under a lease. I
think that lease was to a man by the name of Baer Snyder,
and that he had taken an assignment from this party, and,
among other things, that included underground workings and
also a washery.

Q. But the lease was made by the Philadelphia & Reading
Coal & Iron Co., was it not?—A. To whom?

Q. To the gentleman who assigned it to Mr. Warnke.—A. I
do not know. I know that ultimately the Philadelphia & Rlead-
ing Coal & Iron Co. had control of the situation.

Q. And that company is a subsidiary of the Philadelphin &
Reading Railroad Co.?—A. I have always understood so.

Q. There is another company by the name of the Reading Co.,
which owns all the stock of both of those corporations?—A. I
know nothing about that.

Q. Whom did you go to in the interest of Warnke?—A. I
went to Mr. Richards.

Q. Who is Mr. Richards?—A. Mr. Richards, I think, is gen-
eral manager or vice president, or something or other, of the
Philadelphia & Reading Coal & Iron Co., he having charge of
their operations in Schuylkill County.

Q. And you went to him because Mr. Warnke had been
operating under a lease which had been made and which had
been assigned to Mr. Warnke?—A. Yes.

Q. By the original lessee?—A, Yes. 3

Q. Where did Mr. Richards live?—A. At Pottsville, Pa.

Q. That was 80 miles from Scranton?—A. About that.

Q. And you went up there to see him after you had made an
appointment with him over the phone or by letter7—A. I went
primarily to Pottsville to see my nephew with regard to the
leasing of Packer No. 3, and in that connection I arranged with
Mr. Richards to see him upon that visit.

Q. On the day when you went to Pottsville, 80 miles from
Seranton, you had two coal-dump deals on hand, had you?—
A. If you want to put it that way—oh, no; I did not have any
coal-damp deal with Richards.

r((l)‘ _’It related to Packer No. 3, did it not?—A. With Mr. Iich-
ards?

Q. No; with your nephew.—A. Yes; that.
have two culm-dump deals on my hands.

Q. What was the character of the transaction with Mr. Rich-
ards? It related to a culm dump, did it not?—A. Simply to see
whether he would not reconsider the decision he had made with
regard to Warnke.

Q. It was with reference to a culm dump, was it not?—
A. Yes. I
Q. And Mr. Warnke told you that if you did not succeed in
getting him to continue the lease, to see if you could get the
Lincoln dump?—A. Yes.

AQi’ And Mr. Richards told you he would not reconsider?—
. Yes,

Q. And they had given their final answer to Warnke?—A. He
brought a bunch of papers, quite a bundle of papers——

Q. Just answer my question, please.—A. Yes; you are right.

Q. Then you went home and told Mr. Warnke the result of
your trip?—A. Yes.

Q. And suggested to him that you could get him a dump be-
longing to the Lacoe & Shiffer Co. on the Delaware & Hud-
son?—A. No; absolutely not. There is not a particle of fact in
either of those statements.

Q. Did you not suggest that to him at any time?—A. I did
not.

Q. Who did?—A. The only suggestion that was made and the
only way that Warnke came in in conneetion with that was that
Mr. John Henry Jones iried to sell that at first to the Central
Brewing Co., and the Ceniral Brewing Co. sent Warnke there
to see the dump and pronounce upon if.

Q. How did he come in connection with vou in regard to the
matter?—A. The Central Brewing Co. would not buy it.

Q. Well, that had not anything to do with his coming to yon
about it. Iow did he come to come to you about it, or did you
go to him?—A. With regard to that fill?

Q. Yes.—A. Because I had these letters and options with Mr.
Berry with regard to it, and had the disposition of it practieally.

Q. Can you answer the question as to how youn and Warnke
came to meet with reference to the gravity fill; did he come to
you or did you go to him?—A. Mr. Warnke came to see me
about that.

Q. How did he learn that you had it?—A. Through Mr. John
Henry Jones, -

Q. And that was after you had failed to get the Lincoln
dump?—A, Well, T do not remember whether it was or not.

Q. What is your best recollection about that?—A. I could not
tell you about that.

Q. It was not until after he found he could not get the Lin-
coln dump or a continuance of his lense with the Reading peo-
ple——A. I would not be sure of that.

Q. That he undertook to buy the Lacoe & Shiffer dump, was
it?—A. I would not be sure about that. It may be so.

Q. Anyhow, he bought the Lacoe & Shiffer dump?—A. No; he
did not.

But I did not
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Q. Well, his company, the Premier Coal Co.—A. The company
which was organized. He got Mr. Swingle and his brother-in-
law, and Mr.—— .

Q. Judge, the Premier Coal Co. bought it?—A. The Premier
Coal Co. bought the fill.

Q. And Mr. Warnke carried on the negotiations with you?—
A. He did not. :

Q. Did he not come to see you about it?—A. He did.

Q. What was said and done?—A. He suggested that he would
like to buy that dump. He knew what the price was as stated;
I think at that time Mr. Berry had offered to dispose of the
dump for $6,000 cash. Mr. Warnke could not raise that
amount. He had $2,000. He wanted to make an arrangement
by which the $2,000 would be accepted and the balance paid by
a royalty arrangement.

Q. Why did he come to you in regard to it?—A. As I say, he
knew that I had the arrangement with Mr. Berry in regard to
the disposition of it.

Q. Is it not true that at that time your option from Mr. Berry
had expired?—A. The written option, yes; but not the verbal
arrangement with him.

Q. You remember Mr. Berry testified the other day that at
that time the option had expired?—A. I heard his testimony.

Q. Was not that true?—A. It is not true. I made the ar-
rangement finally by which the parties were brought together.

Q. Yes; finally; but under your option agreement with Mr.
Berry, wfm had the matter in charge, they were not bound to
let you have it at that time?—A. That is very true.

. That is true?—A. Yes; that is very true.

Q. Anyhow, they bought this Lacoe-Shiffer dump?—A. Yes;
the Premier Coal Co. did.

Q. And after that they gave you a note for $510; after you
had been up to see Mr. Richards at Pottsville, and after you
had talked with Mr. Warnke about the gravity fill, then it was
they gave you this note for $510, was it not?—A. In matter of
time, yes; but there was no connection at all between them.

Q. I am not asking you about that.—A. But you put that in
your question, and I do not propose to answer the guestion that
way.

Q. Well, we will see. Was it after you had been to Pottsville
to see Mr. Richards, and after your transaction with Mr.
Warnke in reference to the Lacoe & Shiffer dump, called the old
gravity fill, that they gave you this note?—A. In the matter of
time, yes., -

Q. That is all the guestion relates to—the matter of time.—
A. I do not so understand the question.

Q. And you went to the office to get the note?—A. The note
was sent to me at my office.

Q. Why did you go to get it7—A. The note, when first drawn,
was not correctly drawn. It was drawn to my order instead
of the order of the parties that were to indorse it.

Q. You mean the note was made payable to you or order.—
A. It was made payable to my order. It did not have their
indorsement.

Q. They signed it, did they not?—A. They signed it after
my indorsement. That would not make bankable paper—not
with us.

Q. So you objected to that note because it was made payable
to your order?—A. Yes; because it was not made properly.

Q: Legally it was a good note?—A. Legally it was a good
note; yes; but it made me the first indorser instead of them
being ahead of me on the note,

Q. So you had it made out to the company and signed by
them?—A. I had it made out to these individuals of the com-
pany who were to be the indorsers.

Q. And signed by them?—A. And they indorsed it.

Q. Then you indorsed it and got the money?—A. I negotiated
it at my bank.

» Q. How many times did you go to their office to get this?—
A. Once.

Q. Did you not go twice?—A. I do not think I did.

Q. Did you not ask for the money the first time?—A. No; I
had a talk over the telephone and it was arranged that they
would give a note.

Q. Do you remember the testimony of Mr. Kiser?—A. I do
not remember the testimony of Mr. Kiser.

Q. Do you think he is mistaken about your having come
there twice?—A. I will pronounce judgment upon whefher he is
mistaken or not.

Q. You did not invest any money in any of these schemes,
did you?—A. I do not know what schemes you refer to.

Q. I will say the old gravity fill. Did you have any invest-
ment in that?—A. I invested no money in that.

Q. You did not have to put up any money with Mr. Berry in
order to get the option?—A. I did not.

Q. And he simply gave you a certain length of time within
which you could say whether you would take it or not?—A. He
gave me an option, which has been put in evidence.

Q. And if you could sell it at a profit within that time you
would take it, and if not you did not intend to take it?—A.
That is right.

Q. In any of these transactions did you engage in a contract
whereby you were bound to pay any money?—A. I do not
know that I did. T certainly would have to pay money to secure
the rights of the Hillside Coal & Iron Co. in the Katydid dump
and also to Mr. Robertson to get anything out of it.

Q. Not until after you had sold it?—A. Not until after we
had sold the property.

Q. And not until after you had found a buyer did you expect
to put up any money ?—A. We hoped to find a buyer.

Q. And thought you had found one?—A. We did.

Q. What is your financial condition?—A. I have been a judge
for 28 years, and my financial condition is not the best.

Q. Have you property outside of your home property in
Scranton?—A. I have nof. Oh, I have some little property
outside of that.

Q. You testified yesterday about the correspondence you had
with Mr. Helm Bruce?—A. Yes, sir.

Q. I wish you would state briefly what it was that inspired
you to write the first letter to Mr. Helm Bruce—A. As I ex-
plained yesterday, the first letter was written when I was for-
mulating a dissenting opinion. May I have my papers there?
[After examination of papers.] The consultation of the Com-
merce Court with regard to that ease I find entered on my,
notes. I keep notebooks of arguments. I also keep a memo-
randum of the way cases are to be decided. I hold in my hands
the notes of that ease. At our consnltation on that case on
the 27th of May, 1911, a conclusionn was reached in favor of
the defendant. Judge Knapp was to write the opinion, and I
expressed a dissent. I addressed myself to formulating a dis-
sent and wrote up a dissenting opinion, as the manusecript of
the opinion which I have here in my hand will show. That was
done in September following. It was while I was examining
the case for the purpose of expressing my dissenting opinion
that I wrote to Mr. Helm Bruce with regard to Mr. Compton’s
testimony.

Q. Asking him to make the explanation?—A. Yes.

Q. Which he did by way of a letter?—A. Yes.

Q. Now, as I understand it, you did not send a eopy of that
letter to any of the counsel on the other side of the case?—A.
No; I did not.

Q. And you did not converse with any of the other members
of the court about it?—A. I did not.

Q. Did it not occur to you, Judge, that it would be appro-
priate for you to send to counsel on the other side of the case
a copy of the letter you sent to Mr. Bruce?—A. As I say, I
was writing a dissenting opinion. It did not call for any argu-
ment, and was only what you might say a very inconsiderable
matter in the course of the case.

Q. Just answer my question. Did it occur to you——A. Please
have it read.

Q. Did it occur to you that it would be appropriate for you
to send copies to counsel for the other side?—A. It did not or
I would have written them.

Q. You got an answer from Mr. Bruce?—A. I did.

Q. Which sustained your views on the point?—A. Yes.

Q. Then you wrote him again?—A. Yes. .
da?l ',On Angust 267 What inspired that letter?—A. On what

e?

Q. August 26.—A. I do not remember any letter of that date.

Q. I will read it:

S : . o At.'gtrs:t' 26, 1911.

X R = 14 H thank
reference to AMr. Co‘;:c:ton‘s tchmxo?y, ?&3’32’ I;vlfitcgrlowr’}:wu?‘ ol

You are not disputing that letter?—A. No.

Q. And then you got another leiter, did you not, and after
that, on January 10, you wrote to Mr. Bruce again—A. Yes.

Q. And you wrote from Indian River, Fla. did you not?—
A. Yes.

Q. What inspired that letter? You had already acknowledged
receipt of Mr. Bruce's letter.—A. That was to meet a question
which had been raised by Judge Mack with regard to the dis-
position of that case. When we met together in October—wvhen
the Commerce Court met together in October—we had a further
consultation over the case, and, according to my memorandum
here, that occurred on Oectober 21, and upon that we reversed
the former conclusion of the court and were all ngreed that the
plaintiff was entitled to a decree, except Judge Mack. The
case was then decided, virtually decided, so far as our consnlta-
tion was concerned, so far as the agreement of the court was
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concerned, upon that date. It was on January 10 I wrote this
letter, after our consultation, which was purely a matter of
settling the form of the opinion.

Q. So, when you wrote the first letter, you were engaged in
writing a dissenting opinion. Do I understand you correctly ?—
A. Yes, sir.

Q. And afterwards the court reversed itself and came to your
view of the case?—A. All except Judge Mack.

Q. Did the argument which you adduced by reason of your
correspondence with Mr. Bruce have anything to do with chang-
ing the minds of the other judges?—A. It was not communi-
cated to them, and so it could not have had any effect.

Q. No; the letter was not communicated to them, but did
you present to the court the facts which you had gotten through
the letter?—A. I do not remember that I did.

Q. Did you not make use of the information you got A,
Not at all.

Q. In the consideration of the case?—A. If I could——

Q. Just answer the gquestion.—A. No. .

Q. Anyhow, the court afterwards came to your view of the
case?—A. Yes.

Mr. POMERENE. T submit the following question.

The PRESIDENT pro tempore. The Senator from Ohio sub-
mits a question. It will be read.

The Secretary read as follows:

Do you regard it as good practice to communicate with counsel on
one side of a case, either on an issue of fact or of law, without advising

opposing counsel ?

The WirNess. I certainly do not. That has not been my
practice. I would not defend or attempt to defend any such
practice as that.

Mr. JONES. I desire to submit two questions.

The PRESIDENT pro tempore. The Senator from Washing-
ton submits two questions to be propounded to the witness,
which will be so propounded in the order in which they are num-
bered.

The Secretary read as follows:

You expected to submit your dissenting opinion to the other mem-
bers of the court, did you not?

The WirNess. I did submit my opinion. I sent it in ad-
vance to the other judges, a copy to each one, prior to our

_coming together in October following the date of the opinion.

The Secretary read as follows:

If you answer that you did, did it not occur to you that you should
shgvér your associates the letiers yvou had received; and if not, why
no

The Writwess, There was only one letter that had been
received at that time with regard to what is really a very
inconsiderable part of the opinion, and, as the opinion itself
shows, what is stated in Mr. Bruce’s letter with regard to Mr.
Compton’s testimony does not enter into the decision of the
case at all, because it is assumed in the opinion that, contrary
to what is stated in Mr. Bruce's letter, the statement of Mr.
Compton, the witness, was exactly the other way. I could show
that in two minutes by this opinion itself. Aund that part of
the opinion was written by Judge Knapp.

Q. Now you are speaking of the first letter with reference to
Compton’s testimony.—A. Yes.

Q. But you have not stated, Judge, what inspired the second
letter to Helm Bruce.—A. The ideas that had been advanced
by Judge Mack in consultation in regard to the question of
variations from what was known as the Cooley award I would
very much like to go into if the Senate had patience to listen,

Q. I just want the facts in the case. Did you send a copy
of that second letter to Mr. Bruce to counsel on the other side
of the case?—A. I did not.

Q. Did it occur to you that it would be a very proper thing
for you to do at that time?—A. No; or I would have done it.

Q. Judge, you say it is not your practice to write counsel on
one side without giving notice to the other. Why did you make
an exception in this case, if that has been your general prac-
tice?—A. We were simply at that time engaged in settling the
form of the opinion. We had decided how we would dispose
of the case, and it was simply with regard to this incidental
matter in the course of the opinion.

Q. Judge, in reply to that second letter you got an additional
argument from Helm Bruce, did you not?—A. I got a letter.

Q. And it consisted of two pages and a half of finely printed
matter in the proceedings of the Senate. That is what you got
in reply 7—A. Yes; I believe it does.

Q. And it is an argument in the case, is it not?—A. It is an
argument.

Q. Did you submit a copy of that fo the counsel on the other
“ side, so that they might answer it?—A. T have already said not.

Q. Then after you had received that you wrote:

MY DEAn Mg. BeocE: I thank you for your letter and its kind appre-
ciation of the opinion of the court in the New Orleans Board of Trade

case; but you fail to take credit for the very important part which
you played in the result. Frankly, the case was won on your argu-
ment and brief. Your oral argument was one of the best that we have
heard, and your brief was an absolute demonstration of the errors com-
mitted by the commission and complete at every polnt. You ecan not
;gt’:lto note how closely the opinion follows andj reflects what is there

Now, Judge, do you not think that this correspondence that
you had with Bruce had its effect upon your mind, and conse-
quently upon the court, and that it was absolZdey unfair to the
other side of the case for you to carry on that correspondence
in the way you did?—A. I certainly do not. What is spoken of
in that letter——

Q. That is all I asked for; just that~—A. You have read the
letter and you have endeavored to put into the guestion you
put things that the letter does not apply to at all. That letter
you have last read has nothing to do with this letter of January
10. It refers——

Q. I read the letter correctly so far as I read it, did I not?—
A. You read it correctly; yes.

- Air. CULBERSON. Mr. President, T send a question to the
eslk. ;

The PRESIDENT pro tempore. The Senator from Texas
propounds an inquiry, which will be read by the Secretary.

The Secretary read as follows:

In one of the letters to Mr. Bruce you referred to a proposed con-
ference with him in which you wouh{ explain to him the causes of
delay in deciding the case, {'hat was the proposed explanation?

The Wirness. That is, why was the case delayed the way it
was? Do I understand that that is the question?

Mr. CULBERSON. Let the question be read again, Mr.
President.

The WirNess. I want to understand the question.

El:ihe PRESIDENT pro tempore. The question will be again
read.

The Secretary read as follows:
In one of the letters to Mr. Bruce
ference with him in which you wuulg

delay in deciding the case. hat was the proposed explanation?

Mr. CULBERSON. If I may do so, I will ask that that
letter be read in this connection.

Mr. WORTHINGTON. That is what I was going to suggest.

Mr. Manager STERLING. Which letter is that?

Mr. WORTHINGTON. The letter that Judge Archbald wrote,
on page 624,

T(‘lhe PRESIDENT pro tempore. That letter has already been
read.

Mr. WORTHINGTON. The first part of it was read and the
part to which the Senator refers is the second paragraph.

lt'lir. Manager STERLING. I suggest that the whole letter be
read.

T;Je PRESIDENT pro tempore. The whole letter will be
read.

The Secrefary read as follows:

[U. 8. 8. Exhibit 61.]
(R. W. Archbald, judge, United States Commeree Court, Washington.)
" ScraxtoN PA., March 8, 1912,

Mr. CULBERSON. That was not the letter.
the letter to Mr. Bruce read.

Mr. Manager STERLING. It is a long letter.

Mr. CULBERSON. It is the letter from Judge Archbald to
Mr. Bruce in which he says that he proposes to have a con-
ference with him and give him an account of the delay in the
decision of the case pending before the Commerce Court.

The PRESIDENT pro tempore. The leiter will be identified
and then read.

Mr. WORTHINGTON. This is the letter.

Mr. CULBERSON. That is all right, then.

Mr. WORTHINGTON. It is the letter. The misunderstand-
ing arises from the faect that there appears at the top of the
letter, “ R. W. Archbald, judge, United States Cominerce Court,
Washington,” and the Senator evidently thought it was not the
letter.

Mr. Manager NORRIS. That is a part of the letterhead.

Mr. CULBERSON. Let the whole letter, then, be read.

The Secretary read as follows:

ScrANTON, PA., March 8, 1912,

My Drir Mp. Bruce: I thank you for your letter and its kind
appreciation of the opinion of the court in the New Orleans Board of
Trade case; but you fail to take credit for the very important part
which you pla{ed in the result. Frankly, the case was won on your
argument and brief. Your oral argument was one of the best that we
have heard, and your brief was an absolute demonstration of the errors
committed by the commission and complete at every point. You can
not fail to note how closely the opinion follows and reflects what is

there said.

As for myself, I am only entitled at the most to a rt of the opin-
fon as filed. A considerable portion of it, if not indeed the best, is
from the hand of another member of the court, and it is probably there

that you find the enunciation of principles which you particularly com-

ou referred to & proposed con-
explain to him the causes of

I wish to have
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mend. I regret exceedingly the delay which has occurred in this casc;
but some time, when Iuﬁave the pleasure of seeing you agaln, I will
cndeavor to explain how it came about.

Very truly, yours, R. W. ARCHBALD.

Mr. CULBERSON. That is what I want an explanation of.

The Wrirsess. I did not intend in that letter to suggest that
there would be a proposed conference, using that term. I ex-
pected and hoped some time in the future to meet him, and then
I would endeavor. to explain the delay which had occurred in
filing that opinion, which was not attributable to myself. The
rest of the letter was in response to the kind things he had said
about the opinion, attributing it to my hand, and I endeavored
to respond in kind with regard to his brief.

Mr. CULBERSON. I should like to have the question again
asked and answered.

The PRESIDENT pro tempore.
read the question.

Mr. CULBERSON. I want the explanation of the delay
which was supposed to have been made.

The Wrrness. Very well, I will answer that direct now, if
I may. The delay was not due to myself. The delay was due
to the endeavor to get the court to harmonize its views as
nearly as possible, and with the hope that eventually we might
get fogether upon that. The casz was virtually decided when
we met in consultation on October 21, and, so far as I was con-
cerned, I was ready to have an opinion filed at that time. Very
shortly after that time, so far as I was concerned, the opinion
was complete, but it was left to the president of the court to
make some changes, which it was supposed would reconcile
some differences of views. Therefore a great many things were
taken out of my opinion and some others were put in, until it
arrived at the form in which it was filed, but none of that
delay, as I conceived, was due to myself.

Mr. NELSON. I submit the following question.

The PRESIDENT pro tempore. The Senator from Minnesota
propounds a question to the witness, which will be submitted to
him by the Secretary.

The Secretary read as follows:

“':;IS the opinion you prepared in favor of Mr. Bruce's clients in the
case

The Wirsess. The dissenting opinion, which is the basis of
the opinion as now filed, was in favor of Mr. Bruce's client, the
Fouisville & Nashville RRailroad, and that was the decision which
was finally made.

Mr. CULBERSON. Mr. President, I wish to ask another
question in this connection.

‘Mr. Manager STERLING.
ophiion of the court——

The PRESIDENT pro tempore. The Senator from Texas will
witlihold the question for a moment?

Mr. CULBERSON. Certainly.

(). (By Mr. Manager STERLING.) In connection with this I
understand now the opinion which was finally rendered in the
case was in favor of the railway company that was represented
by Mr. Bruce?—A. Yes; that is true.

(). And it supported the contentions of that side of the case
all through?—A. No; not all the contentions,

Q). I'ractically; the main points?—A. The controlling points;

The Secretary will again

On that point—that is, the final

The PRESIDENT pro tempore. The Senafor from Texas pro-
pounds a question which will be submitted to the witness by the
Secretary.

The Secretary read as follows:

Did you think it Eroper to explain privately to counsel in a case the
difference between the members of the court?

The WitNess. No; I should not. I never had met Mr. Bruce
with regard to the matter since that time. I never have had the
opportunity to talk over the matter, and I certainly would not
- go so far as to betray any of the confidences of the consultation
room. I simply would have stated what I state here, that, so
far as I was concerned, the delay was not dne to myself.

Q. (By Mr. Manager STERLING.) Judge, the first opinion
prepared by the court—agreed to by the court, excepting your-
self—was against Broee's client, was it not?—A. There was no
opinion prepared.

. Well, the views of the court?—A. In our consultation, in
May, the views of the court were against Mr, Bruce's client,
the Louisville & Nashville Railroad.

Q. To whom was the duty assigned of writing the opinion?—
A. Judge Knapp.

Q Did he write it?—A. He did not,

Q. But before it was written this correspondence took
place?—A. The first correspondence, yes; the letter along in,
I think, August or September of 1911.

Q. And was it not due to the suggestions which you made,
and which you got from the argument and letters of Mr. Bruce,
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that caused the court to take it up for further consideration,
which resulted in reversing the former opinion of the court?—
A. No; that is absolutely not so, for, as I wanted to point out,
and have endeavored to point out, it is assumed in the opinion
that exactly what was contended on the part of the Interstate
Commerce Commission with regard to Mr. Compton’s testi-
mony was the fact.

Q. Have you the opinion there?—A. I have.

Mr. Manager STERLING. I should like to suggest to coun-
sel on the other side that the opinion go right in the record.

Mr. WORTHINGTON. We have noted it to put it in evi-
dence when the time comes, and it might as well go in now as
at any other time.

Mr. Manager STERLING.
as evidence.

The WirnNess. I should like to refer to that part of the
opinion

Mr. Manager STERLING. I do not care to pursue it fur-
ther. I want to call your attention to article 6. We offer the
opinion in evidence.

The PRESIDENT pro tempore. Is it to be read at this time?
Mr. Manager STERLING. No, sir.
The opinion referred to is as follows:

[U. 8. 8. Exhibit 100.]
UNITED STATES CoMMEECE COURT.

(No. 4. April session, 1911.)

Louisville & Nashville Railroad v. Interstate Commerce Commission, re-
spondent. United States, intervening respondent.

ON FINAL HEARING ON BILL, ANSWER, AND PROOFS.

For opinion of Interstate Commerce Commission, see 17 Interstate
Commerce Commission Report, 231.

For opinion of ecircuit court, refusing preliminary injunction, see
184 Federal, 118.

Mr. Helm Bruce and Mr. W. G. Dearing, for petitioners,

Mr. W. E. Lamb, for Interstate Commerce Commission.

Mr. J. A, Fowler, assistant to the Attorney General, and Mr. Black-
burn Esterline, special assistant to the Attorney (’ienem], for the
United States. .

Mr. Alfred I". Thom and Mr. Walker D. Hines, for Southern Railway.

Mr. Edward Barton, for Baltimore & Ohio Southwestern Railroad.

Before Knapp, presiding judge, and Archbald, Hunt, Carland, and

Mack, judges.
[Feb. 28, 1912.]
Archbald, judge:

A brief history of this ease will aid in understanding the guestions
to be decided. FKor a number of years prior to 1907 the through rates
on certain classes of freight over the Louisville & Nashville Railroad,
the present petitioner, from New Orleans, La., to Montgomery, Selma,
and Prattville, Ala.,, were higher than the rates on the same classes
from New Orleans to Mobile, an intermediate point, plus the rates
from Mobile to Monigomery and the other places mentioned. The
through rates from New Orleans to these places were also similarly
higher than the rates to Pensacola plus the rates from there to the
same destinations, the two situations In this respect being Identical.

This somewhat peculiar condition was brought about, as It is
alleged, by the fact that the rates from New Orleans to Mobile and
Pensacola were made lower than might justly have been charged, as
well as lower than the general basis of rates prevailing in that section
of the country, becanse of the necessity for meeting water competition
between these places; from which Po]icy it resulted, as Is to be gath-
ered from the record, that the rail line of the petitiomer greatly In-
creased its tonnage, and eventually secured the bulk of the traffic, the
rail rates being continued for a number of years after the water com-
petition had practically been eliminated.

Following, however, the enactment of the Fepburn law in 1906, the
Interstate Commerce Commission, in an administrative ruling, which
has several times been reaffirmed, announced that through rates in
excess of the combination of intermediate rates would be regarded as
prima facie unreasonable, and that the burden would be on the carrier
to defend them. Subsequently to this, and possibly prompted by it, In
June, 1907, the Monigomery l'rehg:t bureaun, on behalf of the commerclal
interests of that ecity, filed with the commission a formal complaint
against the railroad, alleging that the higher through rates to Mont-
gomery than the combination on Mobile, on certain classes and com-
modities, subjected Montgomery to undue ;reﬂudlce and disadvantage,
in favor of Mobile, in violation of section 3 of the interstate-commerce
act. Influenced by this, no doubt, and by the ruling of the commission
referred to, the railroad on August 18, 1907, advanced its rates from
New Orleans to Mobile and Pensacola on certain classes of trelfl:t. by
varyving amounts sufficient in each case to make the new combination
on Mobile and Pensacola correspond with the through rate to Montgom-
ery. This action of the railroad, coupled with g:bsequent reductions on
a number of articles, by taking them out of thelr respective classes and
giving them special commodity rates, apparently had the effect of satis-
fying the commerecial interests of Montgomery, and nothing further
seems to have been done in consequence upon the complaint filed by
the freight bureau of that city.
- This did not, however, sati. all parties.
rates out of New Orleans had n the subject of agitation by the New
Orleans Board of Trade, and at various dates, in October and Novem-
ber, 1907, complaints were accordingly filed with the commission by
that body, severally charging that the rates to Mobile and I'ensacola as
recently advanced by the railroad, and the through rates to Montgom-
ery and the ?ulnts grouped with or based therecn, were unjust and
unrcasonable in themselves, as well as in comparison with the rates
from Memphis, 8t. Louis, and Louisville. A restoration of the rates
in effect to Mobile and Pensacola prior to Aungust 13, 1907, was there-
upon prayed, and a reduction of the rates to Montgomery, so that they
would not exceed a combination of the locals by way of these places as
thus established. The adjustment of certain commodity rates relatively
to St. Louis and Memphis was also asked for, .

I suggest that it be offered now

For a number of years the
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The railroad duly answered these complaints, denying that the rates
in force were unjust or unreasonable, and setting forth in detail the
facts and circumstances relied on to justify them. But after answering
and before any hearing by the commission had been entered uponm, the
railroad voluntarily established special ecommodity rates on a number
of articles which had been complained of, thereby making the rates on
all articles, or at least on most articles, from New Orleans to Mont-
gomery polnts, as well as to Moblle and Pensacola, the same as or lower
than the rates from Memphis and the other places named to these
destinations. This was the undoubted intention of petitioner and ap-
pears to have been generally, if not completely, carried into effect.

The three New Orleans cases were heard by the commission together
and were dlsPoned of November 26, 1909, in a single report and order.
This order, in substance, condemned the advance in rates to Mobile
and Pensacola on the classes involved as unjust and unreasonable;
directed the restoration of the rates in force prior to August 13, 1907,
to these places; declared the through rates to Montgomery, Selma,
and Prattville, to the extent that they exceeded the sum of the locals
by way of Mobile and Pensacal%.egrlor to that date, to be also unjust
and unreasonable; and prescri for the future certain maximum
rates to be maintained by the railroad. for the statutory two-year
period. The rates which were so preseribed to Mobile and Pensacola
were the same in each case as the rates which had existed prlor to
the advance made by the company, and the rates to Mon mr%?
were exactly egual to the rates to Pensacola and Mobile as so restored,
plus the rates from these places to Montgomery, which remained un-
changed ; the rates to Selma being made up in the samé way, and
those to Prattville having the prevailing arbitrary added. »

This order, by Iits terms, was to go into effect February 1, 1810,
but was pos:goned by supplemental orders until Agr!i 15, following;
prior to which time a bill in equity was filed by the rallroad mlnsf
the commission in the Circuit Court of the United States for the
Western District of Kentucky, and an application made for a pre-
liminary injunction. This application was heard by three ecircuit
fudges on bill and affidavite, and was denied by the court in an opin-
on by Judge Beverens (184 Fed., 118) ; after which the order of the
commission became effective and has since been complied with.

The commission having answered the bill, an examiner was ap-
gointed and a large amount of testimony taken on behalf of the peti-

oner, the entire proceedin before e commission, including the
testimony suhmitte«f to it, ing also under objection made a part
of the record. No proof was offered in opposition to this in support
of the order, the commission taking the position that having been
made after a full hearing, upon due con&&ernmm of the issues in-
voleed and in the ezercise of the authority conferred by the statute,

he order was not open to gquestion. Upon the organization of the
Commerce Court the case was transferred here, and now comes up
for disposition upon final hearing. It has been ably and elaboratel
argued in all its different pbascs}- but there is only one that it seem
necessary to pass upon, and that is, whether the commission, in the
order which it has made, has not in a legal sense acted as charged
in such an unreasonable manner that its order is invalid, having

nothing of substance or persnasive force upon which it can rthtly
he E icated. 'This is claimed to result because the reasons assigned
in the report either do not g:gtify the conclusion reached or are so

facts that effect has plainly not been
wans produced before it;
ed frequently in varl-

at variance with the undispu
given by the commission to the evidence which
and therefore, as it is .Put in the petition—repeat
ous connections—the “ order is unreasonable, unjust, unlawful, arbi-
trary, and oppressive and in excess of the authority granted and

wers conferred upon ™ the commission by the amended act to regu-

te commerce. Stated in another form the question is whether this
order, tested by the principles recently emphasized by the Supreme
Court In Interstate Com. Com. v. Union Pacific R. R., decided Janu-
ary 9, 1912, should not be set aside becaunse there was no substantial
evidence to sustain it. That is to say, whether the commission, while
in form acting within the authority conferred by the statute, has not
in effect disregarded it. And it is to this question that we therefore
address ourselves.

In this connection we take occasion to say that If the conditions
dealt with in the report of the commission were substa.ntlailgmas they
are there described we should have little hesitation in dismissing the
petition. For even though In that case it might seem doubtful us
whether the commission had reached a just conclusion, it would never-
theless appear that there was room for differences of opinion, because
different inferences were able to be drawn, and in such case the con-
clusions of the commission should be accepted as to matters thus
clearly within its jurisdiction. But the question here is whether the
report can fairly be regarded as of that character. On the taking of
testimony in the circuit court after the preliminary Injunction had been
refused the entire evidence before the commission was introduced into
the record, and it is to that evidence that reference is made in this
opinion unless otherwise stated. That evidence we have read and re-
repd with the utmost care, and it is because of our inability to under-
stand how, on the facts which there appear, the report before us could
have been made that the difficulty under which we labor arises.

By the express provisions of the statute (sec. 15) before going on to
prescribe future rates the commission must reach the conclusion that
the existing rates established by the carrier are unjust and unrea-
sonable. It is the duty and the privilege of the carrier in the first in-
gtance to fix the rates to be charged (Inier. Com. Com. v. Chicago
Great Western Railroad, 209 U, 8., 108, 119), and it is only where,
after due notiee and a full hearing—whether on complaint a shi
per or upon investigation by the commission of its own motion—i E
made to appear that the rate is unjust and unreasonable that the
commission is empowered to fix another. The hearing which is so pro-
vided for is not a perfunctory one. The carrier is entitled to know
and to rEI{ on what is adduced at it, either for or against the existing
rate, and the commission is not authorized to disre it and reach a
conclusion not at all justified by it. If the rate attacked is shown to
be unjust, it may be abrogated and a new one established. But if that
is not the outcome of the hearing and on the contrary it is clearly shown
that the rate is not unjust, the evidence as to this can not be put
aside, and If it is, and the commission without reference to it proceeds
to condemn the rate and to fix another, its action is invalid.

After the most careful consideration, we are forced to conelude that
the action of the commission in the present instance is of that charac-
ter. Having regard to the evidence, the onl{ tangible ground upon
‘which it will be found to rest is the fact that there had been an ad-
vance in the rates to Pensacola and Mobile and that the Montgomery
rate ex sum of the rates through these points as they stood
glor to this inerease, making the increase in these intermediate rates

e only proof of unreasonableness, not only as to Pensacola and Mobile,
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but Montgomery also. It is conceded counsel for the Go
that If this were true as to the rates tgyn[ont omery, thg mﬁ:le_rg;n fl?;

commission would be invalid, because it would not be based on the
reasonableness or unreasonableness of these rates independently con-
sidered. And it is just as clear that if the reduction to Mob[fe and
Pensacola was a mere restoration of the rates ipre\‘ieusty in force, based
solely on the advance made by the railroad, it is ually indefensible.
And, taking the case as it stands, there is practical ¥ nothing else, as
it seems to us, that can be made out of it. Not but that other reasons
are given bgo e commission. But it will be found upon examination,
as stated above, either that they are entirely unsupported by the evi-
dence or are involved in such capital mistakes with respect to it, or are
in themselves g0 inconsequential as to the reasonableness or unreason-
ableness of these rates, that nothing can be consistentl predicated
upon them. And thls we will now endeavor to demonstrate,

The New Orleans-Montgomery rate which has been set aside by the
order of the commission was one of very long standing and was estab-
lished with great circumspection. In 1886 Hon. Thomas M. Cooley
whose attainments are too well known to dilate upon, the first chair-
man of the Interstate Commerce Commission, was called upon by the
railroads running into what was designated as the southeastern terri-
tory to arbitrate and adjust the relative rates from crossing points on
the Ohlo and Mississippi Rivers to certain places, such as Montgomery
and others within the section of country roughly ribed as lyin,
between the Memphis & Charleston Rallroad on the north, the Gulf o
Mexico on the south, the Chattahoochee River on t&e east, and the
Mobile & Ohio Railroad on the west. He was not to determine specific
rates, but their relation to each other. This question had first been

ubmitted to Mr. James R. Ogden, as commissioner of certain asso-
ted rallroads running into this territory, and after he had passed
Bpon i.t it was submitted to Judge Cooley, who virtually afirmed Mr.
gden’s rulings. So far as the present comparison is concerned, it is
sufficient to note that it was thereby decided that the rates from Lounis-
ville, Evansville, Cairo, and other like ints on the Ohio River, to
Birmingham, Montgomery, Selma, and other points within the defined
territory, should be the same ; that the rates from East Cairo, Columbus,
Hickman, and polnts on the Mississippl in Kentueky should be 2 cents
less; and that the rates from Memphis, Vicksburg, and New Orleans
should be 4 cents less. An adjustment of rates was made by the rail-
roads in accordance with this, including those from New Orleans to
lc[ontg}mery and other points In that section, and these rates were
maintained, at least so far as class rates are concerned, until the build-
ing of the Kansas City, Memphis & Birmlngham Railroad from Memphis
ham, which made a very much shorter line than had pre-
viously existed between these cities, when the rates on the first six
classes of freight from Memphis to B ham were greatly reduced
below what t;zey had been, and those from New Orleans to Birmingham
were also r to correspond relatively, in accordance with fudge
Cooley %ﬁdjﬁtmarnt. % o
uction from New Orleans to Birmingham, however, proved
too great and could nmot be maintained, and the rates betweénp:hese
places were at first restored to the original figures, and then reduced to
an intermediate position; and this brought about a reduction on rates
for these classes between New Orleans and Montgomery, Montgomery
being intermediate to Birmingham. The final adjustment of these rates
was reached in 1896, and as fixed at that time they remained substan-
tially unchanged until 1910, a period of 14 years, when the commission
made the order in questjon.

The original careful determination of the New Orleans-Montgomery
mteahlin eir relation to those from Ohlo and Mississippi River points
into the same territory, in accordance with the Cooley arbitration; the
subseﬂuent readjustment of them upon the building of the Memphis
and Birmingham short line; and their long-continued acceptance by
the business public, during which time freight moved freely under them’;
all strengthen the gresumptiun in favor of Lhe reasonableness of these
rates, against which there is practieally nothing to militate exeept the
gmvlons comgeﬂtiva water rates from New Orleans to Mobile and

ensacola and the combination to be made on them to Montgomery.
The conclusion is thus forced and, indeed, is patent on the face of
things that the Montgomery through rates as now fixed by the com-
misslon are nothing more the restored competitive Mobile and
Pensacola rates plus the previous rates from those places to Mont-
gomery.

There is no change, as it will be noted, in the rates from Mobile and
Pensacola to Montgomery. The ch e in the Montgomery through
rate is effected by reducing the rates from New Orleans to the inter-
mediate points named and combining them with the rates from there
to Montgomery, the reduction in the New Orleans-Montgomery through
rates being exactly the same as the reduction made in the rates to
Pensacola and Mobile as to every class except one—class E—where
the through rate is reduced 1 cent, as against a 5-cent reduction to
Mobile and none at all to Pensacola. This coincidence is too significant
to be a mere accident or to fail to reveal the comsideration which
influenced it. It extends to the through rates to Selma and Prattville,
as well as to Montgomery, not only by way of Mobile, but of Pensacola
also, an exactitude which it is impossible to account for except upon
the ground which has been sugges Not only is the reasonableness
or unreasonableness of the through rates to Alontgomery, as fixed by
the commission, thus made to depend on the reasonableness or unreason-
ableness of the Mobile-Pensacola part of them, but they are all obliged
to stand or fall on the fact of this coincidence, by which, as concéded
by counsel, they are not able to be defended. 1t is true, as already
stated, that there are other reasons assigned by the commission in its
report for the reduction in the New Orleans-Montgomery rates, but,
with due respect to the commission, they do not bear up under
examination.

The relation of rates established by the Cooley arbitration and the
disturbance Inevitably to result from a disregard of it was pressed
upon the commission as strong grounds against the proposed changes.
“The Cooley arbitration of 1886,"” it is said in the report, * has been
strongly nrged * * * as a reason for the nonreduction of the
present advanced rates. This arbitration established a relation of rates
as between the several Ohio and Mississippl River crossings, applying

n products from the territory north and west of those rivers des-
tined to southern and southeastern territory, by fixing a basis for making
rates from these several basing points to the southeastern territory,
with the object of maintai.ninﬁ an equitable relation and equality of
the basing rate as between said points on goods transported to south-
eastern territory, but we do not understand that this arbitration under-
took to fix the actual rates for carriage from the several basing points
to destinations In this territory. However, if such were the case, the
building of nmew railroads, competition, and other ecauses forced many
departures from the adjustment and the rates made under it, until it
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has become materially altered, and it is inevitable and proper that it
should yield to meet new and changed conditions.”

From this, which is all the commission has to say on the subject,
it would be supposed that the Cooley award was only a basis of ad-
Jjustment accepted many years before, hut which had come to have little
more than historical value. In other words, that it was merely a
starting point from which departures were frequently and freely made.
If this were so, the commisslon might properly regard it as of no
great importance and certainly as furnishing no substantial obstacle to
further modification by the reduction of rates from New Orleans. But
the record before the commission, as we read it, does not warrant the
inference apparently intended from the statement above guoted. Taken
by itself the statement is not literally inaceurate, since it scems that
gome changes were made at various times in the rates on particular
articles by taking them out of their respective classes and giving them
special commodity rates, and to such extent as changes of this char-
acter were made they may be regarded in a sense as departures from the
Cooley arbitration basis. ,

Moreover, the fact that the complaint of the New Orleans Board of
Trade embraced in terms commodity rates as well as class rates, and
that there was more or less testimony at the hearing which must have
related to commodity rates doubtless accounts for what the commis.
sion says upon this subject. But when it is remembered that no change
of consequence in class-rate relations had taken place since the original
adjustment, exeept the one heretofore explained, and that the order
in question pertains only to class rates from New Orleans, the matter
presents itself in a very different aspect. Surely the long continuance
of these class rates, which are the basis of the rate structure in that
territory, and which must be assumed to have been cquitahl{( adtlusted
as between the various competing towns on the Ohio and Mississippi
Rivers by the Cooley award, was a valid and persuasive objection to
any order which would have a disturbing effect upon the class-rate
situation. Nor was the force of this objection appreciably lessened by
the circumstance that some articles were taken out of the classes from
time to time and given commodity rates. Particularly is this so in
view of the fact that the commission’s report contains no Intimation
that class rates from other points should be reduced, clearly indicating
that the order in question was not predicated upon any finding or
contention that this class-rate adjustment was unfair to New Orleans.
When therefore the facts in this regard are fully percelved thelr im-
portant bearing upon the controversy seems cvident, and they are not
to be dl&mlsaeg from consideration, as they a gear to be by the com-
mission, on the mistaken view that * the buﬂ mfr of railroads, com-
petition, and other causes had forced departures from the adjustment
of rates under it until it had become materially altered, as was In-
evitable and proper to meet changed conditions,” as suggested.

As a further reason for making the order in question the report of
the commission contains the following: * It was stated by the prin-
cipal witness for the defendant that between polnts on its line where
the through rate exceeded the combination of rates from point of
origin to a competitive point and from said competitive point to des-
tination shippers were given the benefit of the combination rate, and
this provision appeared in special circulars and was very generally
observed as a rule for the adjustment of freight rates; and such havin
been formerly the custom of the defendant, it would seem now to wor
no especial hardship upon it to reduce rates to the basis of the former
combination.”

The reference here is to the testimony of Mr. C. B. Compton, the
traffic manager of the Lounisville & Nashville Railroad, who has been
with that road in continuous service in varlous capacities for some
40 years, But a careful reading of his testimony discloses no basis
for the statement guoted, if it was meant thereby to imply that the
AMobile combination was at any time allowed on through shipments to
Montgomery,

On the contrary, it clearly aspcared that such shipments had always
paid the Montgomery rate, and that the Mobile combination could
secured only by shipping first to Mobile and then reshipping to Mont-
gomery, as seems to have been done in a few instances. Indeed, this is
recognized as the fact by the commission, since it is stated In an earller
part of the report that * prior to August 13, 1907, shippers, in order
to get the benefit of the lower combination, sometimes s IpBed locnlkv
to Mobile and then resh[‘;)ped to Muruw:fomery. Selma, and Prattville.”
Of course, if the fact had been otherwise and the road had ordinarily
or frequently carried Montgomery traflic on the Mobile eombination, the
commission might well say that it would be no great hardship to require
the carrier to publish in its tarif the actual rates which i? habitually
accepted ; but the undisputed evidence shows that the full Montgomery
rate was constantly applied to Montgomery shipments, and we fail to
#ee how that circumstance tended to show that the Montgomery rate
was unreasonable,

1t is undoubtedly true, as testified by Mr. Compton, that it was a more
or less general practice to protect through shipments against the com-
bination of loeals, and a rule to that effect was carried by his road in
certain of its local tariffs; but there was no such rule in the tariffs nam-
ing rates to Montgomery territory, and nothing whatever appeared at
the henrinﬁ to indicate that through traffic to Montgomery was ever
carried at less than the Montgomery rate. A colloquy occurred in the
course of Mr. Compton's examination in which he seems to have ad-
mitted that the rule in the local tariffs referred to, not being limited
in terms, mftgm be claimed to have authorized the application of the
Mobile combination to Montgomery shipments. Buat the point is not
what those tariffs might have been construed to mean but what the

actual practice was in respect of the trafic in question. Evidently the
road was always careful to maintain this Montgomery rate, Kvery-

thing indicates that it consistently did so. And it seems plain to us
that the acceptance on other parts of the system of combination rates
which were lower than through rates had no tendency to show that
these particular rates were unreasonable. In short, when the undis-
¥uted facts regarding this feature of the case, as they appeared before
he commission, are taken into sccount, they not only do not sustain the
conclusion of the commission, but seem to be rather of contrary import.

With respect to the through rates from New Orleans to Montgomery
as well as the southeast territory generally, it is further said by the
commission, in_justification of its.action, that “ It was shown that the
merchants of New Orleans have heretofore made Ineffectual efforts to
secure better rates to this territory, as higher rates were in effect from
New Orleans to this territory than existed from distributing centers at
greater distances west and north of said territory, the sitnation being
such that New Orleans was cut off from the trade of this section as to
many produacts, and Freatly restricted and burdened as to many others,
on account of the high rates of transportation.”

Tested by the comgln[nts of the New Orleans Board of Trade, which,
as above shown, embraced in general terms commodity rates as well
as class rates, this statement can not be sald to be wholly incorrect.

Prior to the adjustments already referred to, and which were volun-
tarily made by the carrier, months before the order in question was
issucd, it was perhaps true that New Orleans merchants were at some
disndvantage because the class rates from New Orleans on certain
articles may have been higher than or out of line with the commodi
rates from other points on those articies. Dut this cause of complaint,
to whatever extent justified when the proceedings before the commis-
slon were instituted, was substantially if not wholly removed before
the hearing was concluded by the reductions and adjustments herein-
before mentioned, which resulted in actual rates from New Orleans
lower on most articles and not higher on ang‘

Memphis and other points west and north o

article than rates from
Montgomery. And this
was apparently recognized by the commission to be the case, since it
made no order respecting commodity rates. But when the pm;gﬁmph
quoted is tested by the class rates, which are the only ones uced
by the commission's order, it Is not onliv not supported by the testi-
mony, but the contrary is shown by (oroo that is not open question.
Instead of being discriminated against by the class rates to AMont-
gomcry territory, New Orleans has had an actual advantage over the

hio .and upper Mississippl River towns, an ndvantaf.'e over Memphis
in the higher classes and at least eguality with it in the other classes,
and an ‘equality with Huntington, Vicksburg, and the lower Missls-
sl{;):l)l points to Memphis; all of which is established by comparative
tables which stand unchallenged and by the tariffs, as we are advised,
then on file with the commission. 8o far, therefore, from susmininﬁ
the action of the commlission, the undisputed facts In this regard ten
unmistakably to a contrary conclusion.

But the commission also mentions that the rates from New Orleans
to Montgomery, Selma, and Prattville were higher on all the classes
than those from typical points in the Southeast, where the distances
were greater, such as Brunswick and Savannab, Ga.; Charleston, 8. C.;
Wilmington, N. C.; and Nashyllle, Tenn.; to say nothing of Virginia
and North Carollna points, which are referred to in another connee-
tion. But in this comparizon the commission for its initial points
goes over into an entlre‘ljy different territory. It leaves the Mlissis-
slp&:i and Ohio Rivers and goes to the Atlantle coast, in the Carolinas
and Georgla, without any suggestion that traffic conditions from there
to Montgomery and Selma are at all similar to those from New Orleans,
which is the subject of comparison, the oni,g basls of contrast being one
of distance. The rallroad ecompany in its bill makes complaint of this
and avers that the conditions are so dissimilar as to render the com-
parison unjustified, and that no issue as to the reasonableness or un-
reasonableness of the rates so applied as a standard was made, nor
any evidence introduced which was addressed to that ingquiry. And
this the commission in its answer admits, coneeding that there was no
Jfized relation between the rates from these polnts and those from New
Oz;‘lo&us: which we understand to mean no definite or determining
relation.

So also with regard to the rates * from New Orleans to certain sta-
tions just outside of Montgomery on the Mobile & Ohio Rallroad,”
which are by the commission to be less than the rates to Mont-
gomery by the Louisville & Nashville. The bill avers that these were
unimportant local points which did not enter into competition with
Montgomer{: that the traffic to them was insignifieant; that no testi-
mony was taken concerning them; and that the Louisville & Nashville
Railroad does not publish or participate in or have anything to do with
them. Aund the commission, answering this, admits that the reason-
ableness of the rates to these local points was not in issue, and that no
attempt was made to determine whether or not they were reasonable,
and that it did not undertake to determine the reasonableness of the
rates prescribed in the order complained of on the basis of the rates
reforred to. But if all this be so, it is dificult to see why there was
any reference made to them at a.li, or why they were put forward by
the commission in the way they were to justify the order, if they had
no influence upon it. The effect of the answer, therefore, is to elimin-
alte tgis part of the report, aside from the other considerations which
also do so.

Equally immaterial is the statement that the rates from Virginia
cities to Montgomery and, Selma are less than from New Orleans, al-
though covering twice the distance, or that those from north Atlantic
ports to points in the southeasern territory basing on Montgomery are
more favorable, length of haul and number of lines considered, which
are some of the minor things entering into the decision. And cially
is this to be said of the water rates from New York and Boston to
Mobile and New Orleans, which have no perceptible bearing on the rail
rates“?;,tweon the latter two plaves in the connection in which they
are cited.

B{ contrast with this, it might he inquired why the commission in
making comparisons took no note of the rates established by the rail-
road commissions of Alabgma and Georgla, which show that for 141
miles, the distance betwedh New Orleans and Mobile, the accepted-as-
controlling factor in the situation, the rates by the Louisville & Nash-
ville Railroad, which have been condemned and reduced by the commis-
gsion as unjust and unreasonable, were materially less than the maxi-
mum or sc-called standard tariff established by the Georgia commission,
and much lower still than the rates which were permitted to the South-
ern Railway in Alabama, Georgia, Tennessee, and South Carolina, as

will agpear by the comparative table which is reproduced below as
taken from the evidence:
Class—

11]2|3|4|5)]|6|E.
Louisville & Nashville rates from New Orleans to
Mobile, 141 miles. .. ...l |50 39|38 | S| 27|18 W
Southern Railway rates fixed by commissions of
Alabama and Georgia for 141 miles. . .............. 75|63 |56 |44 | 35| 20| 35
Minimum or standard tariff of Georgia Railroad
Commission, 141 miles. . ....cveveceiceannnseeenn.| 60 [ 50|45 |35(28 |23 | 28
Southern Railway rates in Tennessee, 141 miles.....| 58 | 50 | 46 | 37 | 81 | 27 | 32
Southern Railway rates in SBouth Carolina, 141 miles.| 62 | 52 | 42 | 39 | 31 | 243 31
Southern Railway rates, Chattanooga to Birming-
TR T R R e e S .| BT |49 |41 32|27 |19 27
Southern Railway rates, Birmingham, Ala., to
Columbus, Ga., 157 miles....c...cooeirarainonanan 57|49 | 4535 |28 | 22| 27
Bouthern Railway rates, Chattanooga to Atlanta,
e 0 b E L SRR S G G el GRS e 52|45 |41 |32 |25|20| 27

Let us not be misunderstood upon this point. We recognize, of course,
that comparisons are very commonly made in the Investigation of rate
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cases, and that they may often be quite persuasive. The competency
of such evidence is not questioned nor the right of the commisalon to
give it due weight. Neither is it doubted that the commission may
receive evidence of this kind, giving to the facts so shown their proper
value, without proof of similarity of conditions. But what we do hold
is that the comparisons made by the commission in its report in this
case, taking into account all the facts and cireumstances disclosed at
the hearin , had no evidentiary bearlnﬁ upon the reasonableness of the
rates in dispute, and therefore furnish no appreciable support of the
commission’s conelusion.

As a further justification for the reduction of the rates to Alont-
gomery the commission suggests that the rate per ton per mile, on an av-
erage of the first six classes of freight, is much greater from New Orleans
than from Memphis, St. Louis, or Loulsville. It is not said, as will
be noted, that the rates to Montgomery are hmer than from Memphis
and the other places mentioned, but that, considering the distance, the
rate per ton per mile is greater. But it is the ordinary and recognized
rule that the ton-mile rate should decrcase as distance increases, other
things being equal, and we therefore fail to see how the lower ton-mile
rate for the greater distances from Memphis, St. Louls, and Louisville
iended In any respect to show the unreasonableness of the ratés here
in question.

Finally, as a somming up of this part of the case, the commission
says: * The manufacturers and shippers of oil, paper, stovepipe, tin-
ware, galvanized tubs, furniture, sonl), window glass, paints, hard-
ware, and other articles of llke kind In dally use, testified that they
were unable to trade in the Montgomery and Selma territory on ac-
count of the high rates, and that upon former occasions they had made
speclal efforts to build up a trade with citles located in this territory
and points lmsl.nﬁ thereon, but in every instance they were compelled to
abandon the fight on account of better freight-rate concessions from
other markets, though at greater distances. With respect to practjcally
all of the commodities above enumerated schedules of comparative rates
and distances were filed corroborating comi)laimt'a contentlon.

This statement also can be explained only on the theory that it re-
lates to what the New Orleans Board of Trade alleged in its complaints
and to conditions which may have existed In some degree before the
road made the reductions and adjustments already mentioned. But
having reference to the class rates in guestion, to which the commis-
gion’s order is confined, we are unable to find any evidence which
tends to sustain the observations made with regard to the inability of
New Orleans dealers to trade in the Montgomery-Selma territory.

Tuake, for instance, the testimony of George P. Thompson, a wholesale
grocer of New Orleans, the first witness who has anything to say on
the subject. Iis testimony has mainly to do with Mobile and Pen-
sacola. PBut being asked by counsel whether it would be possible to
increase his business with Montgomery if the rates were adjusted on a
fair basis he says that it would, a seclf-evident proposition, but by no
means showing that the rates in force were not what they ought to be.
The further statement, which he is led to make by suggestion of counsel,
that the rates from Memphis to Montgomery are lower than from New
Orleans can not refer to class rates, it being irrefutably shown that
they are in fact higher. And the comparison made by counsel in a
Jong leading question with regard to e rates from Baltimore, to
which Mr. ompson gives hesitating assent, is of no more significance
than the similar comparison with other North Atlantic points made by
the commission, already referred to. It is true that as to certain
canned goods, such as beans and peas, he is handlcapped, as he says,
by the rates from such points as St. Louls and Memphis. But here
again the reference must be to mmmoditﬁ rates which have been ad-
_justed, and must have been so understood by the commission, as it does
not include peas and beans in the list of articles said to be discrimi-
nated against by the rates to Montgomery. And this must also be kept
in view when it i8 said by Mr. Thompson that he is kept out of that
territory unless he is willing to absorb a Part of the rates, which is not
irue as to ciass rates, the only ones which are here in guestion.

W. 0. Hudson, manager of the Marine 0il Co., the next witness. con-
fesses that he knows nothing with regard to the Montgomery-Selma
case, RBeing asked if he could do business in Montgomery if the rate
were reduced to 13 cents a hundred, the reddetion subzequently made by
the commission, he declares that he could noi, that the rate would eat
him up, the explanation that he gives being that the great bulk of the
oil which he handles comes from the Ohio and eastern fieids, which are
much nearer to Montgomery than he is. Notwithstanding this, and
although he is the only witness who testified on the subject. oil is given
by the commission as one of the commoditied shut out by the high
rates from New Orleans into this territory.

E. C. Palmer, a wholesale paper man, admits that business with
Montgomery has not been materially injured by the advance in rates,
but avers that it will be when his customeys understand the situation.
He thinks that Nashville has an advantag® over New Orleans in the
rate on paper (as no doubt it has) ; and that, as compared with Balti-
more, considering the haul, the New Orleans rate is “*a little out of
line " (although it is mot in fact higher); but that, compared with
Loulsville, it is fair enough.. And so far as being kept out of Mont-
gomery is concerned, he says that, on the contrary, he ships there con-
stantly. No one can read the testimony of this witness without being
convineed that, except possibly as to Nashville, New Orleans is not
only not discriminated against, but has an actual advantage in the rates
on paper over every place that it comes in competition with in the
Montgomery-Selma territory.

A. D. McBride, a salesman engaged with the National Enameling &
Stamping Co., says that he sells goods in Mobile and Pensacola, but
not in Montgomery or Selma, because Atlanta, Ga., has lower rates and
geis the business. As compared with 8t. Louis and Louisville he does
not see that New Orleans is at a disadvantage, notwithstanding the
efforts of counsel to have him say so. The competition which affects
him is with Atlanta, and that is the whole of it. Nor even there does
he charge that the advantage is an unfair one, but simpi{ that the
Atlanta rate to Montgomery is lower and keeps him out of there. Not-
withstanding this state of the evidence, however, Btovopige. tinware,
and galvanized tubs, the commodities that this witness deals in, he
being the only one ecalled to testify with regard to them, are included
by the commission among those which it is declared that New Orleans
dealers, on account of the high rates, have been unable to sell in the
Montgomery-Selma territory, being compelled to abandon the fight, as
it is said, after an nttemgt to build up the trade, a statement as to
which there is no approach in the testimony.

J. W. C. Wright, president of the New Orleans Furniture Manufactur-
ing Co., says that Montgomery is not Important to them. They ship
some furniture there, but have not solicited the trade very strongly;
and substantially the same thing is testified by P. Jung, of the Crescent
Bed Co., an iron-bed manufacturer,

‘that eastern ports have to points ha]fway distant to New

8. Steinhart, a manufacturer of soap, sclls soap in Montgomery,
where he says he encounters a rate of only 19 cents from Nashville
as against ‘53 cents from New Orleans; but there is no 23-cent cluss
rate from New Orleans, and he must therefore be referring to a com-
modity rate, which, as we have a!mdf seen, has no bearing.

J. W. Bray. another witness, who Is treasurer and manager of the
Campbell Glass & Paint Co., says that they are shut out of AMont-
gomery and Selma, the rates being such that they are unable to ehip
there. But so far as the paint business is concerned, he also says that
it is handled entirely from S8t. Louis, where his company has a house
from which they prefer to ship, the rate bein§ more advantageous; and
that as to their glass busi , Montg ¥ is not a normal point for
it, which hardly makes out that the rates from New Orleans are too
high or that he has ever tried unsuccessfully to adjust them,

{arry Moore, who is in the wholesale hardware business, declares
that he can not compete with St. Louis, Louisville, and Nashville ; but
he gives as a reason that, while these places are only one-half the dis-
tance from producing centers, such as Pittsburgh and that territory,
they pay one-third the rate, and are thus able to get into Montgomery
and Selma and places basing on them at much less than he can, But
the discrimination here, as is evident, is in the rates from producing
centers to the distributing points named, and it is impossible to ex-
K{ec: that this should be made up to New Orleans by a back rate to

ontgomery that would absorb the difference. )

It is difficult, therefore, to see, in view of the testimony of these
several witnesses, how furniture, soap, window glass, paints, and hard-
ware were included as they are in the statement by the commission,
which has been referred to.
i George Weigand, who is in the provision business, and who has been
howling to heaven,” as he says, with regard to the rate increase com-
plained of, refers only in this fo the rates to Mobile, having never tried
to ;o to Montgomery or Selma,

. Odenheimer, a manufacturer of cotton foods, makes general com-
plaint of the diserimination in rates from al competitive points where
there are cotton mills to Montgomery and Mobile. But it appears from
his testimony that there are cotton mills at Montgom and Mobile as
well as at New Orleans, to Bag nothing of the utg:r places mentioned, -
and it is nltoFe!her unreasonable to e t that rates on cotton manu-
factures should be put so low that mills at other points shall be able
to compete with those actually on the ground. The commission makes
no reference to cotton goods connection with the Mont’mmery rate,
and therefore evidently took this view. Mentlon was also made by
this witness that the rates southerly from Montgomery to New Or-
leans were lower than those northerly from the one place to the other.
But the explanation given him by the company was that there are a
good many empty cars gulng in the direction of New Orleans and none
the other m—. which might properly justify the distinction. .

R. J. Wood, manager of the Gulf Bag Co., manufacturers of burlap
bags, testifies that at one time, although not recently, they consigned

to friends in Mobile to have them reconsigned to other points in
labama, because the combination on Mobile was less than the rates
through there. He also says that the question of the rates from New
Orleans to Montgomery and Selma being higher than the combination
on Mobile was an old one, and had been up ever since he was con-
nected with the New Orleans Board of Trade, some seyen years, com-
plaint being made and efforts put forth to correct it.

All that his company have ever asked, as he says, is the same rates
Orleans,
which they have never got, and are therefore nt a disadvantage. They
have better rates, comparatively speaking, according to this witness, to
the Carolings than to Alabama and Georgla, and there are 18 or 20

ints in Georgin to each of which the mileage is less ew

rleans than from New York, Philadelphia, or Baltimore, and yet the
rates are invariably higher; in consequence of which the Sotutheast,
for his company, Is a dumping ground, where they get rid of any over-
plug, but do not expect t0 make money. They sell at Atlanta, but make
nothing. That city is a bag consumer, but there 13 a bag concern there,
and Atlanta itself complains of New Orleans. This extract from the
testimony of this witness is perhaps unnecessary, as the commission
does not includé burlap or gunny bags among the articles alleged to be
discriminated against, so far as concerns the Montgomery-Selma terri-
tory. It is only Mobile as to which this is predicated with regard to
fhese articles, and It will be noted that what he says has no applica-
tion to Mobile.

In this connection a protest, dated Augnst 6, 1802, drawn n by the
attorney of the New Orleans Board of Trade, was introduced in evi.
dence before the commission, in which the existence of discriminatin
rates against New Orleans into the southeastern territory was charged,
the fact that the through rate to Montgomery and Selima was higher
than the Mobile combination being also mentfoned. New Orleans and
Mobile, as it is there contended, stand in the same relation to the
sources of supply and are competitors to points beyond them, and claim is
made that outbound rates from New Orleans should therefore earry but
slight differentials. 'The rest of the Pnper is mainly an argnment why New
Orleans should be put on an equality of rates which would permit of
competition with New York and Baltimore as well as Georgla, the
Carolinas, and Virginla—a broad question not in issue here, as already
pointed ont, and therefore not relevant or properly to be considered.

This completes the evidence on this branch of the case, and there s
no need to dwell on the view to be taken of it. Considered severally or
collectively, it contains nothing which we can discover that supports
the conclusions of the commission with respect to the Montgomery rates,
outside of the fact that, if the reduction is to stand to Pensacola and
Mobile, it calls for a reduction to Montgomery to equalize the sum of
the locals. It is not simply that the welght of the evidence does not
sustain the reasons assigned by the commission in its report, but that
there is no substantial basis for those reasons in the testimony passed
upon.

The Mobile and Pensacola rates remain to be considered, both on
their own account and as the essential basis of the rates to Montgomery.
It is to be noted with rc%ard to these that as the law then stooil the
mere fact that they were increased by the company over what they had
been previously creates no presumption that they were not falr and
reasonable. (Interstate Commerce Commission v. Chicago Great West-
ern Rallroad, 200 U. 8., 108.)

Nor did it justify the commission In putting them back to what
they had been, without regard to whether that eould be properly said
of them. DBut this again is practically all that there is to sustain the
commission's action. It is undisputed that these rates to Pensacola
and Mobile were the result of severe water competition, and that this
had disappeared at the time of the increase. *“At the date of the
hearing,” say the commission, “ carriage by water was infrequent and
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cut but little fizure as a competitor” with the railroad. It is also
stated that while the rates hf rail were generally higher than by
water, this was not the case in the third, fourth, and fifth classes,
under which the bulk of the freight between New Orleans and Moblle
moved ; notwithstanding which the commission geroceeded to reduce the
rates for these classes to what they had been before, actually making
them 6, 9, and 8 cents, respectively, below the established water rates
as they then stood. L

Take also the relative result brought about by the commission's
action. It may be that no point should be made of the fact that,
taking the rate on first-class Foods. which the commission accepts as
fair, having made no change in it, the other rates are disproportion-
ately low comparison. 'This is the uncontradicted testimony of
some of the witnesses, though it may be said that the commission was
not bound to adopt their view of it. But that there is a material
disparity s observable on the face of things, and also that it breaks
in vpon the ratio established by the railroad, which was accepted and
lived up to all these years—a somewhat significant cireumstance.
More than that, however, in making the rates on fifth and sixth class
goods 35 cents cach to Montgomeg and 15 cents each to Mobile, while
they are 20 and 15 cents, respectively, to Pensacola, the classification
is {nmmmmt. to say nothing of the testimony of some of the wit-
nesses, who assert without contradiction that if 15 cents is correct
for the sixth it is too low for the fifth class; while In fixing the
rate to Montgomery at 77 cents on second class and 55 on third class—
based on a 37 and 25 cent rate to Mobile. respectively—there is a

. dch of 22 cents, which, according to the undisputed evidence, creates
a disproportion between these two classes that is unprecedented in
all that territory. And the same is trune as to the 12-cent drop Dle-
tween these classes in the rate to Mobile, which is a reduction of 33
per cent on the face of one and 50 per cent on the face of the other,
according to the one that is taken for comparison. It is no answer
as to any of these Mobile rates that there were the same inconsistencies
in the formerly gmaulng rates of the railroad. These were com-
petitive rates with respect to which nothing rellable can be predicated
without knowing just what produced them. The resort to them for
justification in this way merely serves to demonstrate the intimate
relation which they bear to the order of the commission.

It Is sald, however, in the report of the commission that the Alobile
and Pensacola rates had remained substantially unchanged for over
20 years, and that there was no evidence that they had not been com-
pensatory. At the time this statement was made the increased rates
were in force which were established in 1907, and not the old omes in
existence before that. And it was the unreasonableness of these new
rates which the complainants in the proceeding had the burden of
showing. There was no adverse presumption to be Indulged, as we have
seen, because of the increase. (Interstate O ce Commissi 0.
Chiecago Great Western Rafllroad, 209 U, 8., 109.) Nor is a voluntary
rate, established to met competition, to be taken as the measure
what is reasonable. (Lake Nhore R. R. v. Bmith, 173 U. 8., 684;
Frederick v. N. ¥, N. H. & H. Ii. i, 18 Inter. Com. Com. Rep., 481,
484 ; Breese v. Trenton Mining Co., 19 Inter. Com. Com. Rep., 598, 600.)
'And yet that in effect is just what the commission did in suggesting
in dcfens.e of the reduction and restoration which it undertook to make
that the previous rates were not shown negatively not to have been
compensalory. It was not incumbent om the railroad at that stage to
make this out, but on the complainant to show that the rates as they
stood were unjust and unreasonable. The position taken here, on
behalf of the commission, 15 that a rate, however low, can not be con-
demned as unjust If it vield any, the most insignificant, return above
the cost of service, a proposition we are not gmpnred to accede to.

As further justifying the reduction made, it is declared by the com-
mission that the rates to Mobile and P'ensacola exceeded the rates
from New Orleans to other water-transportation ints, such as
Natchez, Vicksburg, Greenville, and Memg{ 8, where the distances are
greater. This clearly is not true as to obile, whatever may be the
case as to Pensacola. The rates from New Orleans to the Mississippi
River points mentioned, as contrasted with those to Mobile, accoﬂiﬁl}:
to the schedule at the time on file with the commission, will appear
by the following table:

Classes—

Rates to Natchez, Vickshu.rﬁ. Greenville, and Memphis..| 40 |32 | 25 (20|17 | 15
Rates to Mobile as reduced by the commission........... 7T|®m|18|15]15] 15

It may be that the commission in the statement which it made had
the rates in mind as raised by the railroad, as to which, however, it
would be true mﬂ{ with ct to the third, fourth, and fifth classes.
But that is not the way it is put, nor is it the use made of it in
argument, which is that the rates to Mobile as they previously stood
and as they were reduced and restored still exceeded those to the other
water-transportation points which are mentioned, which is a clear
mlsap‘prehcmion‘

« It is also said by the commission in the same connection that these
rates exceed those from Nashville, Memphis, Cincinnati, and Louis-
ville to points aeprnx[matlug the same tance. There is no way of
knowing on what this is predicated, there being no reference to any
schedules or tables of com(i:arlmu by which to verify it. Neither {is
there anything in the evidence before the commission which appar-
ently warrants it. And by contrast, in the evidence taken under the
bill which is now before us, it Is proved without contradiction that in
a large number of instances the fact with regard to the rates from the
places named is just the opposite.

Another ground taken by the commission to justify its action is that
the rates between New Orleans, Moblle, and Pensacola, until the ad-
vance made by the railroad, were identical in both directions, westward
as well as eastward, a condition which prevailed, as It is said, between
other cities, such as New Orleans, Memphis, Greenville, Vicksburg, and
Natchez, and that the raising of rates the one direction resuited in
a disturbance of relations beiween points where geographic and com-
mereial conditions called for equality. But it has often been recog-
nized by the commission that the mere fact that a rate iz higher one
way between the same points than it is the other does not prove that
the higher rate is unreasonable. (Duncan v. Atch.,, Topeka & Santa
¥e, 6 Inter. Com. Com. Rep., 85, 103 ; McLoon v. Boston & Maine R. R.,
9 Inter, Com. Com. Rep., 642; Weil v, Pa, R. R., 11 Inter. Com. Com,

Rep., 627.) And this is particularly true where there is a preponder-
ance of empty ecars moving in the one direction, of which there is here
some suggestion. There is also some evidence that the rates west-
:}nr&h{rgm uob{.te tlril Ne?h C;rlte;us all;e Iuweu{ tﬁan they should be; all
ch goes to show it ere ractica nothi

R e L amion ALé e s Wil
- 5 er sa ¥ the comm n that the advances made fro

New Orleans to Mobile in the enumerated classes were severely felt IJI;
certain shippers in the former city, especially those engaged in Jjobbing

canued g lard, flour, coffee, oil, crackers, pickles, vinegar, beans,
ete.; that New Orleans is an important distributing market for
canned ns, some 400 to 500 carloads being handled there; and

that the increase on this commndity was particularl
it not practically prohibitory of shipping into New Orleans and out
of Mobile. That the advances made in the rates on these classes of
goods would be severely felt by certain shippers is not a sufficient
reason for holding that they were not what tge_v ought to be. Buch
an advance would of coursé be felt, and so would any other change
in market conditions which affected the cost of handling. With regard
to the other statements made by the commission in this connectlon,
it is undoubtedly trne that New Orleans and Mobile are both Jjobbing

ints; but so far as concerns beans, they get their supply from prac-

ically the same markets and at the same freight rates. In this

respect they are rivals; and it is altogether out of line to expect that
the rates on beans from New Orleans to Mobile should be so reduced
that the jobbers in New Orleans can compete with those in Mobile,
and thus invade the latter's own home market.

A counter protest from the 1obbers in Mobile, if this were done, would
be in order as a matter of self-protection and wonld have to be listened
to. The same is true with respect to the other commodities named, as
it 1s also with regard to paper, stovepipe, tinware, tubs, and galvanized-
iron tubs, as to which, according to the commission, the advance In
:nm;& made by the rallroads would have to be absorbed by the manufac-

ure;

The evidence with regard to all this is not in conflict. Take, for
example, the testimony of George P. Thompson, president of the New
Orleans Grocers' Association, which has area&y been referred to in
connection with the rate to Montgomery., He has been selling canned
goods, crac and baking powder at Mobile for a number of years,
as he sn{n. and the advance in rates, according to his stntemeng, has
affected him materially. There has also been a serlous falling off in

and beans, particularly the black-eyed beans which are grled in

gs, the best coming from California. Mobile, as he says, is a la

consumer of these for export and otherwise, and If New Orleans
shut out from there it means a control of the bean business by the
rallroad. But he admits that Mobile can buy beans from California as
cheapt{sas he can and tbat the rate from there to each of two
cities the same. And he therefore, when you come to analyze it,
slmply wants the local rate from New Orleans to Mobile kept down to
a point where he can have a chance to compete at Moblle or places
basing on there with the Mobile jobber on the same product. So also
with rd to canned g ,_baking powder, eandles, etc., the rates
on which from Memphis to Mobile are shown to e less than from New
Orleans; the comparison so made is of no particular significance with-
ount a consideration of how the rates from Memphis happen to be what
they are (whether these rates are class or commodity) and why that
city enjoys this apparent advantage. Mr. Thompson also of
New Orleans as a great distributing port for ollve oil and coffee, and
thinks that r ition should be given it on outbound rates accord-
Ingl!y; but except that Mobile buys oil from New Orleans he makes no
application of his statement.

/. 0. Hudson, manager of the Marine Oll Co., says he Is forced into
competition at Mobile with oil from the Ohio oll field, from whence
also he gets his supply from the National Refining Co., which has re-
fineries at Cleveland, Marietta, and Findlay. He stocks up for AMobile
from there, but it would suit him better to do so from New Orleans,
which would relieve him from the necessity of carrying so many men,
and where his facllities are greater. These purely personal considera-
tions have no bearing, of course, on the reasonableness of these rates,
which are not to be fixed to accommodate any particular person’s busi-
ness.

There is but one witness, Mr. E. C. Palmer, who has anything to say
about the paper industry. Testl.l‘:ini eight months after the advance
in rates had gone into effect, while he feels that it may be Injurious
when his customers get onto the idea, he admits that so far it has not
been so, His concern also is only as to goods going through Mobile to

oints beyond and not as to Mobile proper, alt m:{zh he does business
here. New Orleans, as he says, is the principal distributing point in
the South for newspaper material, competing with St. Louis, Cincin-
nati, and Nashville, but having an advantage in rates, as a rale, from
western points of manufacture, the rates to New Orleans and to Alobile
bﬁingtlequal. There would seem to be nothing calling for relief in this
situation.

So, also, with reference to stovepl tinware, tubs, and galvanized
tubs, Mr. MecBride, of the Nationa i-:namellng Co., says that the
manufacturers have not been compelled to absord the advance, as
stated by the commission, although he thinks it probable in the end
that they may have to do so. Prices have been increased to the extent
of the advance, but no one In Mobile has declined to buy on account
of it. It s[mpi,v has increased the cost to the jobber, and he in turn
gells higher to the retailer. He admits that the New Orleans manufac-
turers still have a lower rate to Alobile than any other point with
which they come in contact; but the difference is slight, and it would
take but n small advance to equalize it. The trade at Mobile has been
accustomed to hu{ugoods delivered, and it is going to be difficult, as he
says, to get the increase from them in the future, although the New
Orleans manufacturer is now dolng so. Under normal conditions the
manufacturers would have to absorb the advance and keep the Mobile
jobber on a par with others, but now it is done by the jobber.

There is nothing in any of this to sustain the findings of the com-
mission which have been referred to, or to justify the reduction which
it has ordered. The rates to Mobile were so low before that the manu-
facturers in New Orleans could afford to absorh them and did so.
They can nof, perhaps, afford to do so now. And because the Mobile
}Obber has become avcustomed to get his goods free the manufacturers
n New Orleans antleipate trouble. But this Is a possibility which the
raliroad ean not be required to prevent, and the situation as disclosed
by this witness indicates that the former rate was certainly low.

Again, the commission makes the statement that the advance in
rates on furniture, iron beds, ete., had practically closed out the
business with Mobile in these articles, better rates being made on them
from other manufacturing points, such as Atlanta, Ga., and High 'oint

burdensome,
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and Winston Balem, N. C. This is a clear mistake of fact, due no
doult to Inadvertence, but none the less serious, it being the uncontra-
dicted evidence that, with one single exception, where the rate from
Atlanta to Mobile is a cent lower than from New Orleans, all the rates
on all the articles named from the three places mentioned are not only
higher, but very materially higher, than from New Orleans. It Is true
that, according to Mr. Wright, there is a resirictive loading rule with
regard to furniture from New Orleans to Mobile which is not imposed
as to Nashville and Memphis. But this does not apply to any other

ints, and while it apparently gives some advantage to Memphis over

vew Orleans, Nashville is simplyeéml: on an equality with it. It is to

this rule, also, and to the changed classification of mixed furniture in
carloads, that he ascribes his loss of trade rather than to the present
rate advances.

The testimony of P. Jung, another iron-bed manufacturer, is even
less to the purpose. He saye he never sought the Mobile field nor made
any effort to get into I'ensacola and has not been affected e‘:iy the ad-
vanee in rates to these places. Before the advance he solicited husiness
throughout Alabama and Georgia, but found that he wounld have to
guarantee rates as against Atlanta, High Ioint, and Winston-Salem,
and that the trade did not warrant it. Evidently the increase did not
harm nor would the reduction help him.

This is all the evidence there is as to furnitare and iron beds, and
it is clear that it does not in any particular support the statement of
the commission.

It is further sald, however, by the commisslon that the advance in
rates on bags, burlap, gunny, and jute was vigorously og}?sed. and a
strong protest also made on account of the alleged crimination
agninst New Orleans in cotton goods, it being asserted that other
manufacturing points were given more favorable rates. This is sought
to be sustained as to ecotton goods by a comparison of rates from
Virginla and North and South Carolina points, as well as from
Augusta, Ga., and even from New York and Boston. The suggestion
that the advance was vigorously oppesed or that a strong protest was
made affords neither evidence nor argument. This is always to be
locked for where there Is an Increase in prices, whether warranted or
unwarranted. Nor is anything more to be made out of the rate com-
parison. The commission does not say that the rates to Mobile on
cotton goods are less from other manufacturing points than from New
Orleans, which is not the fact, as Is demonstrated by the evidenee, but
only that the rates are more favorable. But this is based on the mere
matter of distance, which is no eriterion, as already stated, without the
consideration of other attending conditions. As polnted out also in
connection with the Moutﬁomory rates—according to the testimony of
Mr. Odenheimer, on which this t of the case Is evidently
there are cotton mills both at Mobile and Montgomery, as 1. 21l as at the
other competing points named, and it is not to be expected that rates
on cotton goods should be put so low that New Orleans manufacturers
wonld have an advantage over all others in that territory beyond what
they already have; which would be the rankest dlserimination. And
the matter of ImrlaQ and gunny bags is not much different. 'The testi-
mony of Mr. R. J. Wood is directed to this and has already been con-
sidered in another connection. 8o far as Montgomery and Pensacola
are concerned, he frankly says that the advances have not injured his
business, Iis complaint is as to points beyond, with regard to which
he has not a little to say, but it has been discussed above and there is
no occasion to again go over it.

This completes the case as to Mobile; and that with regard to
Pensacola, except that it is still weaker, i8 no different. It is said by
the commission that the advance In rates * was not so heavy or so in-
jurious to the merchants in New Orleans in their trade with Pensacola
as the advance to Mobile, but they strongly protested agalnst it, and it
was shown that, proportionately, like conditions resulted from the
advance as were produced by the inecrease in rates to Mobile.” But
there is nothing to sustain this statement. One witness, Mr. Palmer,
a paper dealer, says that he would be affected in Pensacola the same
as Mobile; but he is not affected at all at Mobile and can not, there-
fore, be at Pensacola, Another, Mr. Steinhart, who deals in soap, says
that they get no orders from I'ensacola because the rate is said to be so
high; and what he wants and thinks the company should come down
to, a8 he is not slow in saying, is a 10 or 12 cent rate, the same as on
rice and sugar, which is bardly to be expected, The other witnesses
called, to a man, declare either that they have no complaint to make
or that their business at ensacola is slight or that they have not been
affected ; and yet the commission finds with regard to the trade with
T'ensacola what has just been stated.

Opposed to the evidence which has been thus referred to—if there
can be said to be any opposition to what is so irrelevant and wanting
in persuasiveness on the question as to what Is reasonable—there are
several witnesses ﬂroduced by the railroad com]mnf of large cxperience,
who testify that the rates prescribed by the commission, both to Mobile
and P’ensacola, as well as to Montgomery, are unjust and unfair, under
all the circumstances, and among others, because they are less than
those usually and ordinarily charged by the company, as well as by
other railroads for the transportation of like classes of properiy be-
tween other points in the South separated by similar distances; be-
cause the rates which were cut down permitted a free movement of
traffic and there were no competitive or commercial conditions calling
for a reduction ; and because the rates as reduced wounld give to New
grleans an undoe and unreasonable advantage and preference over

icksburg, Memphis, and other Mississippli and Ohio crossings, and
would disrupt and destroy the relative adjustment and the general
sgystem of rates which have prevalled in the southeastern territory ever
since the Cooley arbitration. It is also indisputably shown that the
New Orleans-Mobile line slong the Gulf coast Is exceptionally difficult
and costly to operate; that a considerable portion of it consists of long
trestles and bridges which are suobject to extraordinary damage an
sometimes to a complete destruction by floods and freshets in the
streams which they span; that its proximity to the Gulf lays it open
to the full force of .the Gulf storms and hurricanes, by which it was
entirely gut out of business for nearly n month in the early fall of
1909, and for considerable periods at different times previously ; that
the intermediate territory traversed is so sparsely settled and its
freight traffic so small that the successful an rofitable operation of
the line is necessarily dependent on the through traffic between New
Orleans and Mobile and points beyond, in comsequence of which the
company has never received even a fair return from its operations; and
finally, that the cost of operation by reason of the increase in wages,
in maintenance, and in the price of locomotives, cars, and other matters
of equipment, has grown so enormously in the last few years that to go
back to rates established under ecarlier conditions, when there was
active water competition, instead of being fair and reasonable, i3 to
work great and manifest injustice in disregarl and in the face of this
undisputed showing.

There was no attem})t to meet the case as so made out for the com-
pany either by way of argument or otherwise. Counsel for the com-
mission and for the Government simply rely on the authority of the
commission to determine what I8 a reasonable rate and the conelusive-
ness of its judgment where it has done so, against which, it was argued,
the courts can afford no relief unless the rate which has been fixed is
shown to be confiscatory. But this contention, as presented and sought
to be applied in the case at bar, must be rejected. In our judgment, it
was never intended to confer on the commission any such unrestrained
and undirected power. As already pointed out, the law provides for a
hearing, and it must be more than a shadow. Both parties are entitled
to be confronted with the evidenee on which the ease is to be deter-
mined, and the conclusion reached must be a reasonable inference
from the facts disclosed by the investigation. This construction of the
commission’s authori:‘y and the conditions which limit its exercise ap-
pear to us cl‘early and definitely settled by the recent decision in Inter-
gtate Com. Com. v. Union Pacific . R., supra, which Is the latest and
fullest utterance of the Supreme Court in a case of the same general
class as the one now under consideration. Tested by the principles
laid down in that decision, we arc of opinion that the order here drawn
in question must be held invalid as exceeding the delegated powers of
the commission, because there was no substantial evidence to sustain it.
It is not merefy that the evidence preponderates in favor of the rea-
sonableness of the rates which have been cut down., Concededly, that
would not be enough to challenge the action of the commission. Not
onlgels the commission vested with a discretion which can not be dis-
turbed, and which we intend unqualifiedly to res‘Pect. but it is entitled
to select the testimony which it will believe and rely upon, according
a8 it addresses itself to the diseriminating judgment of the commission.
But it is not within the authority of the commission to reduce the
rates in this or any other case, not merely against the weight of the
evidence produced to sustain them, but without anything substantial to
warrant the conclusion reached or the reasons assigned therefor. And
this we are convinced is a case of that character. The only discoverable
basis for condemning the rates to Mobile and Pensacola is the fact
that they had been advanced in 1907, and this of itself was clearly not
sufficient. (Interstate Com. Com. v. Chicago Great Western, 209 U, 8.,
108.) If the long continuance of lower rates to these points or the
circumstances connected with their increase called for explanation, as
suggested in the ecase cited, the exiplnnnt.lon made by the carrier, in
the absence of anything to discredit it, must be held to sustain the
advance as against any presumption that it was unreasonable, and
therefore there was nothing substantial to support its condemnation.
Nor is there anything of substance to sustain the reduction of the
Montgomery rates except the fact that they exceeded the former combi-
nation on Mobile and Pensacola. Outside of these facts, having regard
to the undisputed evidence adduced at the hearing, the existing rates
were not shown to be unjust or unreasonable, and there was therefore
no valid basis for the commission’s conclusion.

And the petitioner is therefore entitled to a deerce annulling the

arder.
Mack, judge, dissents.

Q. (By Mr. Manager STERLING.) You had some further
negotiation with Mr. Warriner, of the Lehigh Valley Co., did
you not?—A. I went to see him once after that; yes.

Q. And you talked to him then about the coal-land transac-
tion, did you not?—A. Well, hardly that.

Q. You tried to sell to him the Everhart inferest in 800 acres
of land ?—A. Absolutely not.

Q. You talked with him about it?—A. No; I will go into that
if you desire,

Q. Did you talk with Warriner about the Everhart intercst
in 800 acres of land?—A. The Lehigh Valley——

h(% Did you talk with him about it?—A, About the interest of
what?

Q. About purchasing the Everhart interest in 800 acres?—A.
No; not the way you put it.

Q. In what way did you talk with him about it?—A. The
Everharts had leased two pieces of property to the Lehigh
Valley Coal Co.

Q. No; I am not asking you for facts. I am asking you what
was said to Mr. Warriner?—A. I can not tell you what was
said without giving the facts about what was said.

Q. Just state the substance of the conversation that you had
with Warriner about that.—A. I spoke to Mr. Warriner about
the Lehigh Valley leases, the one with regard to 400 acres,
which, I think, was known as the 1884 lease, and the one with
regard to 800 acres, which was known as the 1888 Jease. In
the 1888 lease the Lehigh Valley Coal Co. had bought out——

Q. Did you tell him that?—A. That is what we were talking
about.

Q. Go ahead and state the conversation.—A. I had to refer to
something as the basis of the conversation. The Lehigh Valley
Coal Co. had bought out all but one of the Everhart heirs—>Mrs.
Llewellyn, of Philadelphia—and, according to my information,
they had endeavored to negotiate a sale from her for a definite
price, the same they had paid the others, §100,000, and they
had not been able to effect it.

Mr. CULBERSON. Mr. President, before we pass from the
Bruce argument I desire to ask another question.

The PRESIDENT pro tempore. The Senator from Texas
propounds a question which will be read to the witness by the
Secretary.

The Secretary read as follows:

In one of your letters you say that the opinion in the Bruce case
reflected the arg t of Mr. Bruce. What argument did you refer

to, the oral argnment or the private-letter drgument? What effect
did this last argument have upon you?
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The Wrrness. I referred entirely to the oral argument and to
the printed brief which was submitted at that time. It was cer-
tainly a very fine argument and a very fine brief. That state-
ment had nothing whatever to do with what was contained in
the answer to my letter of the 10th of January. That lefter
had no effect, absolutely none, upon the decision of the case.

Mr. CULBERSON. What did you write it for, then?

The Wirness. I wrote it on account of—

The PRESIDENT pro tempore. The Senator must submit
Lis question in writing.

i Mr. CULBERSON. Since I am handicapped in the exam-
jnation I will take the liberty of asking the manager to put the
question, if I may be permitted.

Mr. Manager STERLING. I will ask it. [To the witness:]
Just answer the Senator's question. What did you write it
for if it did not have any effect?

The WrrNess. It simply was, as you might say, to meet the
argument that had been made by Judge Mack with regard to
what are known as variations from the Cooley award. Judge
Mack was assuming the position of dissent, and that was one

- matter that he raised. It only enters incidentally into the
decision of the ecase, very incidentally. It was simply to get
his views. It was something that had arisen entirely outside
of the argument, and, as I said, the case could have been dis-
posed of entirely without reference to that. But in writing t_he
opinion it was deemed necessary to cover that point. That point
was covered. As I said, I did not write that part of the opinion
any more than I wrote the part in regard to the testimony of
Mr. Compton.

Q. (By Mr. Manager STERLING.) Judge, you did use it
for the purposes for which you got it? You used it to meet
Judge Mack's views, did you not? You say youn got it to meet
Judge Mack's argument and you used it for that purpose?—A.
I do not remember that I did. I do not remember that I dis-
cussed the matter with Judge Mack at all.

Q. You did not use it for the purpose for which you got it,
you say?—A. I do not think I did.

Q. Did you tell Judge Mack you had this correspondence
with Bruce?—A. No. ™

Mr. REED. Mr. President, I send a question to the desk.

The PRESIDENT pro tempore. The Senator from Missouri
propounds a question, which will be submitted to the witness
by the Secretary.

The Secretary read as follows:

Why did you not give the attorneys on the other side a chance to
present their views?

The Wrirxess. Because the point in the case amounted to so
very little. It did not enter into the decision of the case
practically at all. It was not a controlling question. It
merely came up incidentally.

Q. (By Mr. Manager STERLING.) If it was so insignificant
why did you take the trouble to write to Bruce about it? It
was as important to the other side of the case as it was to
Bruce's side of the ease, was it not?—A. Yes; it was just as
important to one side of the case as to the other.

Mr. NELSON. I present the following question.
v+ The PRESIDENT pro tempore. The Senator from Minnesota
propounds a question, which will be submitted to the witness
by the Secretary.

_ The Secretary read as follows:

You set ont to write an opinion in favor of the railroad company
and you wanted Mr. Bruce to fortify you in this, did yon not?

The Wirxess. No; I do not think that what I did could be
characterized that way.

Mr. REED. I should like to ask another question.

The PRESIDENT pro tempore. The Senator from Missourl
submits a question, which will be propounded fo the witness by
the Secretary.

The Secretary read as follows:

How would you characterize it?

The WirNess. I ecan go into a full explanation. I do not
think I can answer that gquestion in a word. As I have sald,
so far as the first letter was concerned the position taken in
the opinion entirely disregards the suggestions of that letter
with regard to the testimony of Mr. Compton, and so far as
the second letter is concerned with regard to the variations
from what are known as the Cooley award, that matter is dealt
with in that part of the opinion by Judge Kunapp.

Mr. CULBERSON. Mr. President, I have a question to
propound on the same subject.

The PRESIDENT pro tempore. The Senator from Texas
propounds a question, which will be submitted to the witness.

The Secretary read as follows:

M“’gs_g‘ did you not give the Bruce letters to your assoclates on the
ne

The WiTtness. Decause, as I said, they practically did not
enter into the decision of the case or control or influence the
decision in the case.

Mr. REED. 1 send the following question to the desk.

The PRESIDENT pro tempore. The Senator from Missouri
propounds a guestion, which will be submitted to the witness.

The Secretary read as follows:

If the information you requested was immaterial,
request it?

The Wrrxess, It seemed to be material at the time, but it did
not prove so in the end.

Mr. SMITH of Georgin. Mr. President, I submit a question,

The PRESIDENT pro tempore. The Senator from Georgia
submits a question, which will be propounded to the witness by
the Secretary.

The Secretary read as follows:

Did you obtain the aid of Mr. Bruce fo prepare a dissenting opinion,
and, after obtaining his aid, bring the majority of the court over to
your view of the case without disclosing the fact either to op]?oxtn§
counsel or the court that you had been corresponding with Mr. Bruee

The Wirxess. I wrote the dissenting opinion, which I did
solely upon my own views and study of the case. Certainly I
did not write that dissenting opinion with any conference with
Mr. Bruce or any correspondence, except just the one letter,
which has been put in evidence. I had reached a conclusion
with regard to the testimony of Mr. Compton the same as Mr.
Bruce speaks of in his letter. With regard to that, I simply
wanted a confirmation of that view. As I said, it is a very in-
considerable point in the case, only one of very many.

Mr. REED. Mr. President, I send to the desk a question.

The PRESIDENT pro tempore. The Senator from Missouri
submits a question, which will be propounded the witness by
the Secretary.

The Secretary read as follows:

When did you conclude that the Information you sought frofn Mr,
Bruce was immaterial ¥

The Wrrsess. In talking the matter over with Judge Knapp
I saw that there was no oceasion to dwell upon that point of
the case. The time, really, when Judge Knapp and I talked the
matter over, after it had been decided that we would render a
decree in favor of the Louisville & Nashville Railroad——

Mr. SHIVELY. Mr. President, I send a question to the desk.

The PRESIDENT pro tempore. The Senator from Indiana
propounds a question, which will be submitted to the witness
by the Secretary.

The Secretary read as follows:

Was it after you received the letter from Mr. Bruece that.the dis-
senting opinion which you preparved became in substance the opinion of

the court?

The Wrtxess. It was after the first letter which I received,
along in the summer of 1911, that my dissenting opinion, or the
substance, became the basis of the opinion of the court.

Mr, JONES. Mr. President, I submit a question.

The PRESIDENT pro tempore. The Senator from Washing-
ton submits a question, which will be propounded to the witness
by the Secretary.

The Secretary read as follows:

If the information sought seemed materlal when you asked for it,
did it not occur to you to advise other counsel or your associates of
your desire to secure it?

The WrrNess. It did not, or I should have done so.

Mr. POMERENE. Mr. President, I submit a guestion.

The PRESIDENT pro tempore. The Senator from Ohio sub-
mits a question which will be propounded to the witness,

The Secretary read as follows:

If it was such an inconsiderable point about which you wrote to Mr,
]1)35&?:’ why was it necessary to meet the views of Judge Mack on this

The Wrrxess. Well, when there is one membar of the court
sustaining a certain line of views they become the subject of
discussion very naturally and necessarily. I never regarded, if
I may be permitted to say so here, that the point upon which
Judge Knapp eventually dissented really was of any significance
in the case. I am characterizing the opinion of my associate in
a way in which I would not do except for the question. It was
necessary to say that in order to answer the guestion.

I should like very much, if I could be permitted, to explain
this whole thing, becaunse I feel satizfied that if I could it would
ghow the Senate more fully what I have endeavored to show in
answer to these questions.

Mr. REED. Mr. President, I gend a question to the desk.

The PRESIDENT pro tempore. The. Senator from Missouri

why did soun

propounds a question which will be submitted to the witness by
the Secretary.
The Secretary read as follows:

Did you communicate to your associates in argument the views set
forth in the Bruce letters?
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The WiTxess. No; those were the arguments with regard to
the Cooley award, which was the matter spoken of in the letter
of January 10. Those were advanced in answer to Judge Mack
by Judge Knapp, without reference to anything that appeared in
my letter or without any suggestion on my part. They were
the natural and obvious answer, as it seemed to me, to the po-
sition taken by Judge Mack.

Mr. REED, Mr. P'resident, the witness said he desired to
explain my question. My question is directed to that request.

Mr. POMERENE. 1 have a guestion, and it was directed to
the same point. .

The Wirxess, I will be as brief as I possibly can. The
questions involved in the Louisville & Nashville case were the
reduction of class rates which had been ordered by the Inter-
state Commerce Commission from New Orleans to Mobile and
Pensacola, and through Mobile and Pensacola to Montgomery
and beyond. Those rates, so far as the rates from New Orleans
to Mobile and Pensacola are concerned, had been established,
as it was claimed by water competition, at a very low point
by the railroads.

The rate from New Orleans to Montgomery would ordinarily
he made up by the rates from New Orleans to Mobile or to
Pensacola plus the rates from either of those two places to
Montgomery and beyond. It so happened—and this was the
complaint against the rates of the railroad—ihat the through
rate from New Orleans to Montgomery was greater than the
combination on those two places or than the sum of the locals.
That complaint having been made to the commission, the rail-
road company then raised its rates to the intermediate points,
80 that the sum of the locals would equal the through rate to
Montgomery.

It was that controversy in that case that came up before the

Commerce Court. The main contention before the Commerce
Couri—the one controlling contention—was that the Interstate
“Commerce Commission had no evidence before it—mot evidence
on which there might be a difference of views, but practically
no evidence—to sustain the conclusions which they had reached,
which were involved in the decision of that guestion and that
case, and also that they not only had no evidence, but that they
had mistaken the evidence. On the part of the Government and
the Interstate Commerce Commission it was contended that the
court was not authorized to go into that question at all. That
was the position assumed by them, and was their main con-
tention.

The view that I took originally with regard to that was in
line with the argument made by Mr. Bruce at the time the case
was originally made, that there was practically no evidence to
justify the conclusion of the Interstate Commerce Commission.
The Interstate Commerce Commission in the opinion which
they rendered—a copy of which I have here in my hand and
which I should like to go into the ItEcorD—gave sundry reasons
for this decision. There were two matters in that opinion about
which the two letters written to Mr. Bruce are concerned, and
‘T will refer to them in their order. I shounld like to read this
extract from the opinion of the Interstate Commerce Commis-
sion at this point, bearing in mind that the question for us to
decide, the contention on the part of the railroad company that
there was no evidence—substantially no evidence—a conclusion
which was finally reached in the opinion of the majority of the
court. This is the extract:

It was stated by the principal witness— 1

This is one of the reasons, and the only reason, given by the
Interstate Commerce Commission for the order which they
made—

It was stated by the principal witness for the defendant that between
polnts on its line where the through rate exceeded the combination of
rates from point of origin to a competitive point, and from sald competi-
tive point to destination, shippers were given the benefit of the combina-
tion rate, and this provision appeared in several circulars and was very
generally observed, as a rule, for the adjustment of freight rates; and
such having Leen formerly the custom of the defendant, it would seem
now to work no especial hardship upon it to reduce rates to the basis
of the former combination.

That is to =ay, it is asserted in that opinion that there ex-
isted a rule with respect to the rates involved in the controversy
in that case, by which parties shipping from New Orleans to
Montgomery would be given the benefit of the combination and
reduced in that way on through rates. As a matter of fact,
there is not anything in the opinion that sustains that view;
that is to say, that was the view which I took in my dissenting
opinion, and that is the view that was faken eventunally in the
opinion of the conrt; but regardless of that conclusion, here is
what the court said upon that point in its opinion——

Mr. WORTHINGTON. The Commerce Court?

The Wirxness. The Commerce Court.

It is undoubtedly true—

Now, this, mind you, was written by Judge Knapp—
It is undoubtedly true, as testified by Ar, Compton—

He was the witness spoken of here as * the principal witness,”
the traffic manager, I believe, he was, of the Louisville & Nash-
ville Railroad—

It is undoubtedly true, as testified by Mr. Compton, that it was a
more or less general practice to protect through shipments against the
combination of locals, and a rule to that effect was carried by his road
in certain of its loeal tariffa; but there was no such rule in the tariffs
naming rates to Montgomery territory, and nothing whatever appeared
at the hearing to indicate that through traflic to Montgomery was ever
carried at less than the Montgomery rate. A colloquy occurred in the
course of Mr. Compton’s examination, in which he seems to have admitted
that the rule in the local tariffs referred to, not being limited in terms,
might be claimed to have authorized the application of the Mobile
combination to Montgomery shipments. But the point is not what those
tariffs might have been considered to mean, but what the actual prac-
tice was in respect to the traffic in question. Evidently the road was
always careful to maintain this Montgomery rate.

I wrote my dissenting opinion. In looking over the testimony,
of which I made the abstracts which I have here in my hand—
a very voluminous record—I reached the conclusion with re-
gard to Mr. Compton’s testimony contrary to that which ap-
peared in the opinion of the Interstate Commerce Commission.
I wanted fo make sure about that, and I wrote the letter which
I bave written, the first letfer, to Mr. Bruce, to ascertain
whether the view which I took of that, which depended upon
whether the word “not ” had or had not been omitted, was cor-
rect; and he sustained me in that view; but as I read the
opinion as it is now formulated, that matter was put entirely
aside, and it was assumed that what Mr. Compton had said was
what the Interstate Commerce Comnission say that he said,
because, reading again, I find this:

A colloguy oceurred in the course of L 0 ¢
which he seems to have admitted— PEAFSCie k. eombn s 18

It seems to me Mr. Compton did admit— .

that the rule in the local tariffs referred to, not being limited in terms,
might be claimed to have authorized the application of the Mobile com-
bination to Montgomery shipments.

Then he goes on to point out that, notwithstanding that fact,
the conclusion reached by the commission upon that point was
not correct. That is what was embodied in the first letter.

The second letter goes to this part of the opinion of the Inter-
state Commerce Commission. The whole basis of rates into the
southeastern territory by all the railroads running in that
direction, covering the rates from what was known as the Mis-
sissippi and Ohio River crossing points down into that terri-
tory, including the rate from New Orleans into Montgomery ter-
ritory, had been originally submitted to arbitration by the car-
riers. Judge Cooley, the first president of the Interstate (‘om-
merce (Commission, was the arbitrator. As the result of that
he established a relation of rates into that territory. That arbi-
tration had stood, according to the contention on the part of
the Lonisville & Nashville Railroad, from that-time, away back
in 188G, until the controversy arose, which, I believe, was in
1907, a long period of years; and that, in view of that fact,
that arbitration was entitled to particular consideration at the
hands of the Interstate Commerce Commission in reaching the
result; and that, in disregard of it, they had put it aside as
being nothing more than what might be said of historical value.

This is part of the Interstate Commerce Commission’s opinion
to which that refers:

The Cooley arbitration In 1886 has been strongly urged by the de-
fendant as a reason for the nonreduction of the present advanced rates,
This arbitration established a relation of rates as between the several
Ohio and Mlss]ssi%p! River crossings applying upon products from the
territory north and west of those rivers destined to the southern and
southeastern territory by fixing a basis for making rates from these
several basing points to the southeastern territory, with the object of
maintaining an equitable relation and equality of the basing rate as
between said points on goods transported to southeastern territory,
but we do not understand that this arbitration undertook to fix the
actual rates for carriage from the several basing points to destinations
in this territory.

Here is the significant part:

However, if such were the case, the building of new railroads, com-
petition, and other causes forced msu{ departures from the adjustment
end the rates made under it, until it has become materially altered,
and it is inevitable and proper that it should yield to meet new and
zhanged conditions.

In other words, the reason given by the Interstate Commerce
Commission for disregarding the Cooley award was the sug-
gestion that there had been so many departures from it. That
was the position taken also by Judge Mack based upon this:
There are class rates and commodity rates. The difference be-
tween them I endeavored to explain yesterday. There is a
classification of freight, running from first class to sixth class.
and gome lettered classes. I do ot know what enters into that
matter, and it is not material. -
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Then there are commodity rates; that is to say, a lot of com-
modities grouped together to form a class are put in a class
because  they have certain relations to each other; but for
some reason or other one of these commodities will be taken
out of a class and given a specific rate. Those are the com-
modity rates.

When this matter originated before the Interstate Commerce
Commission both class rates and commodity rates were in-
volved ; but as a result of that the railroads made the changes
in the commodity rates of which complaint was made, so that
there was nothing left in the controversy except with regard
to class rates; but the position taken by Judge Mack was—and
apparently the only justification for the position taken by the
Interstate Commerce Commission in that part of the opinion
which I have read was—that there had been a variation from
the Cooley award in commodity rates which were not involved.
Judge Mack examined the tariffs at great length and reported
that he found I do not know how many variations in the com-
modity rates, and he said that justified the statement of the
Interstate Commerce Commission which I have particularly
referred to:

However—

Reading from the opinton—

However, if such were the case,
petition, and other causes forced
mtnt and the rates made under
altered, ete.

What was said in that opinion related, as I understood and
as every one of the members of the court understood, really to
class rates, which was the only question involved in the case
before the Commerce Court. The matter set up by Judge Mack
was that there had been variations in the commodity rates and
that that justified the statement. That is the whole issue that
there was; and that is the whole guestion that was referred to
in the letter to Mr. Bruce. It only incidentally enters into the
result, because it only bears upon one of the reasons that the
Interstate Commerce Commission gave for its opinion. It might
Jiave been entirely disregarded and the result reached be prac-
tically the same as it was. As I have said, I think that is
reflected entirely in the opinion where the matter of the Cooley
award is treated. The obvious answer is that you can not base
a variation from the Cooley award on commodity rates as bear-
ing upon whether there had been a variation from the Cooley
award with regard to class rates.

That is all there is to it; that is what is said in the opinion;
and, as I have said., that view is the view that was advanced
by Judge Knapp and coincided in by the rest of the court, and
is what appears in the opinion. I had no more influence in
bringing about that view than other members of the court; and
the views that were advanced by Mr. Bruee in his letter were
not communicated to the other members of the court. It seemed
to me that it was only in justice to Mr. Bruce, this question hav-
ing been raised entirely outside of the record and not in the
‘argument at all, that if it had any bearing, as I do not think it
had in the practical result, he was entitled to have the views
that he expressed appear there.

The PRESIDENT pro tempore. The Senator from Missouri
[Mr. Reep] submits a guestion which he desires propounded tp
the witness, The Secretary will read the question.

The Secretary read as follows:

Ilo you as a judge consider it a safe practice to ask the lawyer inter-
ested in a particular construction of evidence for his views without
giving the opposing attorney a chance to be heard?

The Wirvess. I wish to say emphatically no, coinciding en-
tirely with the view which I consider to be expressed in the
opinion. There may be circumstances which might justify thaf,
but it certainly would be very unusual; and I have tried to
follow that as a eardinal rule in all my practice and ail my
experience upon the bench.

The PRESIDENT pro tempore. The Senaior from Idaho
[Mr. Perxy] propounds a question, which will be read to the
witness,

The Secretary read as follows:

In your answer to article 4 of the articles of Impeachment exhibited
against you, yon admit that you requested Mr. Bruce to see one of the
witnesses In order to get the witness's explanation of a phase of his
testimony. Do you regard this procedure as fair to the opposing side?
Does such confidence not invite and encourage Imposition?

The WirNess. Well, my views now, with the light that has
been thrown upon the subject, might vary from what they were
at the time. I think I may say frankly that if I had supposed
there was any unfairness or even any impropriety, my judicial
sense and my sense of propriety would have kept me from that.
If it seems otherwise to Senators, I regret it; but that is all
I can say. It did not seem to me, it did not impress me, in

the building of new railroads, com-
many departures from the adjust-
it, until it has become materially

the way that has been suggested here.

Mr. CULBERSON. Mr. President, I submit a question which
I desire to have propounded to the witness,

The PRESIDENT pro tempore. The Senator from Texas
submits a question, which will be read to the witness by the
Secretary.

The Secretary read as follows:

As you condemn the reprehensible practice Involved In the Bruce

correspondence, as I understand you, what explanation of it or excuse
for it have you to make to the Senate? State it fully and frankly.

The Writness. I do not think that what I have said con-
stitutes or is intended to constitute an admission that, under
the circumstances of this case and under the conditions which
existed, the practice was reprehensible. I may be obdurate in
that opinion. So far as that seems to have been a practice that
was reprehensible, or not to be commended by the Senate, I
have no further excuse or no further explanation than that
which I have endeavored already to give.

The PRESIDENT pro tempore. The managers will proceed
with the examination.

Q. (By Mr. Manager STERLING.) Going back to article 6,
Judge, you did have a talk with Warriner about the Everhart
interest in this 800-acre tract?—A. Yes,

Q. And the purpose of it was to get him to buy their interest
in that tract?—A. No.

Q. Well, what was saild?—A. He was anxious to buy that
interest.

Q. What was said between you and him?—A. T knew, or I
understood, that he was anxious to buy that interest. I did
not have it to sell, but I understood that Mr. Dainty was on
friendly relations with Mrs. Llewellyn, controlling the outstand-
ing interest, and that he possibly could secure that interest for
the Lehigh Valley Railroad Co. That was what he represented.

Q. What Dainty represented to you?—A. What Dainty repre-
sented ; yes.

Q. Then did you have him go to see the Everhart interests?—
A. No: 1 did not.

Q. Well, did he go to see them?—A. T do not know.

Q. You and Dainty were connected in the matter, were yon
not?—A. No.

Q. Why did Warriner then come to you about it, or why did
vou go to him?—A. He did not come to me.

ﬁuiQ. Did you go to him%—A. I went there and saw him at his
office.

Q. Why did you go and see him about it if you were not con-
cerned in it?—A. Simply as a matter that affected Mr. Dainty;
so far as it affected Mr. Dainty.

Q. Then you and Dainty were connected in a way with it,
were you not?—A. We were connected ip the way I have de-
seribed.

Q. You went just as a friend of Dainty ?—A. Praetically that.

Q. Was there not an understanding between youn and Dainty
that you and he were to get the Everhart interest for sale, sell
it to the Lehigh Valley Co., and get a commission on it%—A,
Absolutely not. :

Q. Well, at the same time you talked to Warriner about that,
you also talked to him about leasing another tract of 320 acres
to Dainty, did you not?—A. Yes; that was the suggestion

Q. You tried to get from Warriner a lease for Dainty on that,
did you not?*—A, I suggested that if Mr. Dainty was instru-
mental in securing the Llewellyn interest for the price which
they named—Mr. Warriner said they would absolutely pay noth-
ing but the $100,000; indeed, he said they would deduct the
royalties that had been paid to Mrs. Llewellyn, since the other
heirs had been bought up, because we did not propose Lo make
any difference or any distinction between her and the others—I
suggested that if Mr. Dainty did that, then he would like to
lease the Morris & Essex tract.

Q. Did anything come of that conference with Warriner
about those two matters?—A. No.

Q. They neither bought the Everhart interest nor rented to
Dainty through you the 320-acre tract?—A. No.

Q. How long had you known Dainfty?—A. Oh, I had known
of him longer than I had actually met him. I had not met him
very long before this occurred. .

Q. Well, Williams brought him to you, did he not?—A. Yes.

Q. And introduced him to you?£A. I met him and Williams
on the street one day.

Q. Did he not come to your office with Williams?—A., He did.

Q. This was just shortly before your conference with War-
riner?—A. Yes; not long.

Q. Williams told you what Dainty wanted; but he said to
you that he had not told Dainty that you were the only man in
Seranton that could get these interests from the railroad com-
pany —A. No; that is not so. :
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Q. Well, what did he say about that?—A. Mr. Dainty did
the talking.

Q. What did Williams say when he introduced Dainty?—A.
Mr. Williams brought Mr. Dainty there with the suggestion
that he would be able to get the Everhart interest in the Katy-
did dump.

Q. How were you interested in that? Did Williams know
you were trying to get those interests for sale?—A. That was
during the negotintions that we were carrying on with regard
to the Katydid dump.

Q. Well, how did that bring up the matter of the Everhart
interest in the 800-acre tract?—A. I presume Mr. Dainty men-
tioned that fact; he must have mentioned it.

Q. That was the purpose Williams had in bringing Dainty
there—so you could talk about that?

Mr. WORTHINGTON. I object to asking the witness what
Mr. Williams's purpose was.

Mr. Manager STERLING (to the wiiness), Well,

did you say to Williams?

The WrirNess. I do not understand what you mean when you
ask what was his purpose. I do not know what youn refer to.

Q. Williams brought Dainty to you, so that Dainty could
get you to intercede for him with the railroad company with
reference to these two matters?—A, Oh, no; there was nothing
soggested like that.

Q. That is what you talked about, was it not?—A., No; that
is not what we principally talked about.

Q. Well, you did talk about it?—A. No.

Q. Not at all?—A. Not further than what I have suggested.

Q. Well, you did talk about it, then, to that extent?—A. Yes.

Q. As the result of that you went to Warriner to see what
you could do for Dainty in that regard?—A. I went to Mr.
Warriner and made a suggestion to Mr., Warriner that Mr.
Dainty thought he could get the Llewellyn interest.

Q. And you asked him if he would rent Dainty this 320
acres of land?—A. I suggested, as I have said, that Mr, Dainty
would like, if he snceeeded in doing that, to get a lease on the
Morris & Essex tract.

Q. Why did you do that, Judge?—A. As a matter of friend-
liness. .

Q. To Dainty?—A. Yes.

Q. Youn had never met him before?—A. Oh, yes; I had.

Q. Was there any express understanding between you and
Dainty that you were to share in the commission for the sale
of the Everhart interest and in the profits of the lease which
Dainty was to get for the 320 acres?—A. Absolutely not.

(). Now, Judge, you did not know about the contribution by
members of the bar until you got on board the ship, did you?—
A. I did not.

Q. And you received it in a package with the letter about
which you testified yesterday?—A. Yes.

(). After you arrived in Europe you sat down and wrote to
the contributors thanking them for it?—A. Yes. .

Q. How did you know who the contributors were?—A. I did
not know, except as their names appear.

Q). In this letter?—A. Well, there were others whose names
are not in that letter.

Q. In this letter, marked “ Exhibit UU "?—A. There were
three others whose names are not in that letter.

Q. Where did you get those names?—A. After T got to Italy
I received a letter from Mr. Searle, in which he communicated
the fact that there had been additional contributions made by
three members of the bar of Luzerne County, at Wilkes-Barre—
Judge Wheaton, Mr. Woodward, and Mr. Lenahan—and he
wanted to know whether he should forward that money to
me. I told him no; that he should keep that until I got home.

Q. How much was there of that?—A. $125.

Q. Was that in addition to the $525 contained in the pack-
nge?—A. It was.

Q. And where is that letter which you got from Searle?—A.,
I really do not know.

Q. I see you have indorsed this letter on the back for filing
away to keep it, so that you could remember the names of the
contributors, I presume?—A. I filed it away; yes. I pre-
served it

Q. Why did you not preserve the other one in the same way,
so that you could remember the other gentlemen?—A. I think
I have.

Q. Why did you not bring it with you?—A. I did not think
about it.

Q. Did you not think about that when you thought about
this?—A. I beg pardon.

Q. Did you not think about that when you thought about
this?—A. No; I did not. This was the particular characteriza-
tion of the gift.

what

Q. When you got back, Mr. Searle gave you the $125, did
he?—A. Yes.

Q. Making a fotal of $6507—A, Yes,

Q. How many times did you go to Warriner with reference
to the Dainty transactions?—A. Once,

Q. Do you think Mr. Warriner was mistaken when he said
you saw him more than once?—A. I do not remember what his
:fstimony is. I would not be positive that I was limited to one

me.

Q. Do you think Warriner was mistaken when he said you
approached him with reference to that matter?—A. Well, I do
not want te put my testimony in comparison with his or that
of anyone else, I have only given you my remembrance,

Q. Do you remember he said that a year before that the road
had confemplated purchasing that interest, but that they had
not considered it lately?—A. I can not tell you about his testi-
mony. I have given you mine,

Q. On yesterday you were asked about addressing these letters
to the railroad companies on the Commerce Court paper, I
believe you said then you had not any other paper?—A. I think
that the paper that I had been using as district judge ran very
low about that time. I believe some of the letters that I wrote
were on district judge paper.

Q. Did you not have any blank paper?—A. T think there was
some blank paper that was used in case of a letter going over
one page. .

Q. Did it occur to you that it would look better and be in
better taste to write these railroad companies in reference to
these business transactions on other paper?—A. It might have
been better taste.

Q. Do you think you would have done it if you had had other
paper there?—A. I could not tell you that.

Q. You did have other paper there, I presume, because in
these letters where you have used more than one sheet the
second sheet is always blank paper?—A. I think that is true.

Q. And that is the form in which the Commerce Court paper
comes to the members, is it not?—A. No, not unless you ask
especially for it; but I have special blank paper.

Q. You have it?—A. Yes. The form that that assumes, of
course, is largely the result of the typewriting of my stenogra-
pher. I dictated a letter, and it was taken off and put on paper
and I signed it.

Q. Let me ask you this. Have you noticed, Judge, in your
correspondence which is in evidence in this case that in every
Instance where you addressed railroad companies or the officials
of railroad companies concerning their coal properties and with
reference to the negotiations which you were having with them,
you used paper with letterheads “ Commerce Court™ on if, and
that in all cases where you used blank paper it was correspond-
ence not with railrond companies? Have you noticed that?—
A. I have not,

Q. Did it occur to you at any time, Judge, that it would help
to impress the railroad companies with the idea that you had
Jurisdiction over them in the Commerce Court?—A. It did nof,
Mr., STERLING.

Mr. Manager STERLING. That is all.

i ’l‘h(; PRESIDENT pro tempore. Are there any further ques-
ons?
° Mr. SIMPSON. Yes, sir.
Redirect examination :

Q. (By Mr. SIMPSON.) In the course of your testimony in
relation to Article I you said that as you recollected it,* the
price agreed upon with the Hillside Coal & Iron Co. for the
Katydid dump was agreed upon in September. Do you recall a
letter of August 30, 1011, page 139, referring to that mat-
ter?—A. That was the time. There was but one time. That
was when Mr. Williams went to see Capt. May as a result of
my meeting Capt. May in the street.

Q. You were asked also whether you saw anybody else than
officials of the railroad company in relation to the purchase of
the Kafydid culm-dump matter. Do you recall the interviews
had with Mr. Robertson and the papers that were drawn in
relation to that?—A. Ob, yes; of course that occurred.

Q. That was in relation to this identical matter?—A. Yes;y
certainly; that was in relation to Mr, Robertson’s interest,
which was a very important part.

Q). The question was asked you by Mr. STERLING a8 fo whether
or not Capt. May knew that you had an interest in the Katydid
transaction. WIll you tell us, please, whether you ever told him
that you had a financial interest in it?—A. I do not remember

speaking about that. Oh, yes; I think I did. I think I wrote a

letter when I asked him to keep the price confidential.

Q. That is one of the later leiters that is in evidence in this
case.—A. Yes; it is in evidence. At that time I was trying to
secure the Brooke's property, the Birdsboro people's interest.
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Q. T notice-that in the agreement, or draft of an agreement,
which was drawn by you between yourself and Mr. Williams
and the Laurel line, there appears a clause that “ the parties of
the first part "—that is yourself and Mr. Williams—* do hereby
grant, bargain, sell, and convey unto the parties of the second
part, their successors, assigns, and so forth, all of the culm
dump,” and so forth. You were asked by Mr. SteriiNe whether
or not there was any warranty in the agreement. Do you re-
member the Pennsylvania act of assembly which deals with those
words, * grant, bargain, and sell ”?—A. They are held to create
a warranty.

Q. It is the act of 1705, is it not 7—A. It is,

Q. You were also asked by Mr. SterLiNG whether or not your
name appeared as a party interested, except in one letter, which
was written by you to Mr. Conn. I find there are two letters in
the record, one dated September 20, 1911, being Exhibit No. 10,
page 184, and one dated November 6, 1011, being Exhibit No. 3,
page 143. Your name appears as a party interested in both of
those letters, does it not?—A. I can not speak except as the
exhibit itself speaks.

Q. You would not undertake to say that if the exhibit shows
that fact that it appeared only in one letter?—A. No; I do not
pretend to contradiet the exhibits.

Q. Do you remember what time of day you wrote the letter
of October 3, 1911, to Mr. Loomis from Washington?—A. No; I
do not. :

Q. Do you remember what time of day it was mailed?—A.
No; I do not.

Q. Can you tell us how long it takes a letter to go from
Washington to Seranton?—A. If mailed in the afternoon of
one day it will appear, I think, in Seranton abeut 11 o'clock.
If it is put in the mail later than that in the day, it will not
reach Scranton until about 4 in the afternoon of the following
day.

Q. If a letter is put in the box in the morning of one day,
what time would it reach Secranton?—A. It is not likely %o
reach Seranton until the following day.

Q. Then your letter of October 3, 1911, mailed from Wash-
ington, could not have reached Scranton until the 4th of Octo-
ber at the earliest?—A. No.

Q. And would hardly be the means of fixing a date of meeting
on the bth. My colleague calls my attention to the fact that this
letter was sent to Mr. Loomis in New York. What time would
it reach New York?—A. I do not know anything about the mails
between here and New York, but I imagine they are very
much more speedy than they are between here and Scranton,

Q. Would a letter mailed here at an ordinary hour, say
after 10 o'clock, on one day, reach New York and be delivered
before the next day?—A. I do not think it would. It is five
full hours by the fastest train from here to New York.

Q. It was hardly likely, then, that that letter mailed to
New York on the 3d of October would have reached New York
in time to fix an interview in Scranton with parties that were
to leave New York and be in Scranton on the Sth?—A. Well, T
would want to consider that, Mr. Simpson, before I answered,
sir.

Q. Will you tell us, please, whether or not you ever gave
instructions to your stenographer and typewriter as to what
paper she should use in writing letters for you?—A. No; I did
not particularly.

Q. You say “ particularly.” I do not know quite what that
means.—A. I never gave her any directions at all about it. I
dictated a letter and when it came to me I signed it. I did
not notice what paper it was on.

(). Did you ever give her any instructions as to letters to be
written to railroads or corporations any differently from letters
to be written to anybody else?—A. No.

" Mr. SIMPSON. I believe that is all, Mr. President.

The PRESIDENT pro tempore.
tions to be asked the witness?

Mr. Manager STERLING. There is nothing further of this
witness, Mr. President.

Mr. SIMPSON. I offer in evidence, Mr., President, a tran-
seript of the docket entries of the Commerce Court in the
Louisville & Nashville Railroad Co. case.

Mr. Manager WEBB. We have no objection.

The transeript referred to is as follows:

[U. 8. 8. Exhibit VV.]
TRAXSCRIPT OF DOCKET EXTRIES, UNITED STATES COMMERCE COURT.
{Docket No. 4.)
PARTIES.

Louisville & Nashville Rallroad Co., petitioner, r. The Interstate Com-
merce Commission, respondent.

INTERVENERS,

Are there any further ques-

The TUnited States.

1

ATTORNEYS.
For petitioner: Helm Broee, W. (. Dearing.

For United States: James A. Fowler, Blackburn Esterline.
For Interstate Commerce Commission: William E. Lamb.
PROCEEDINGS.
1910.

January 26. Filing three bills in equity (1. 8. Cirenit Court, Western
District of Kentucky, equity No. 7223). Filing three exhibits. Certifi-
cate of Attorney Generzl filed. Making three copies of certificate for
clrcuit {udgcs at request of Attorney Geueral. Attaching certificate
and seal to each. Subpena in chancery issued to March rules, 1910,
Making copy of do. for service.

Febrnary 11. Order settl;f cause for hearing February 25.

February 19. Answer filed.

February 21. Motion for Interlocutory injunction heard in part. Or-
der filing affidavits of II. B. Biddle and four others. Replication filed,

February 22, Motion for interlocutory injunction further heard. Afi-
davit of Lincoln Green filed.

February 23. Motion for interlocutory injunction econcluded.

APril 9. Ordered that judfes sitting in chambers be adjourned to
session in court. Opinion filed. Order overruling motion for injunc-

tion.
it }\giny 17. Order appointing Clarence E. Walker examiner. Filing stip-
ation.

June 16. Petition of intervention of Cinclunati, New Orleans & Texas
Pacific Railway Co. and others tendered; motion to file; and order
overruling motion, Entering exceptions.

1911,

January 30. Order fillng stipulation.

February 13. Stipulation filed.

February 15. Transferred to United States Commerce Court from
Enltgqustutes Circuit Court for Western Disirict of Kentucky, equity

e ITE

. T228.

February 24. Brief for petitioner filed.

April 3. Ordered that United States be permitted to intervene, and
orlenal answer of Interstate Commerce Commission adopted.

pril 4. Brief for the United SBtates filed.

April 5. Cause taken under advisement.

April 11. Brief for Interstate Commerce Commission filed.

April 17. Keply brief for complainant filed.

1912,

lFeihrurgy 28. Opinion annulling order of Interstate Commerce Com-
mission 5
March 7. Final decree, in accordance with opinion, entered.

March 12, Dlssenth:;g opinion of Judge Mack filed.

March 16. Petition for np}p‘:;lc filed. Assignment of errors filed. Or-
der allowin, npgeal filad. ipe for record filed.

March 23. Order entered directing clerk to transmit originals of cer-
tain papers to Supreme Court.

A true copy.
Test.
[sEaL.] G. F. SNYDER,
Clerk of the United States Commerce Court,
Y By W. 8. HINMAN,
Deputy Clerk.

Mr. SIMPSON. I offer in evidence a transeript of the docket
entries in the so-called Lighterage case, No. 38.
The transcript referred to is as follows:
[U. 8. B. Exhibit WW.]
TRANSCRIPT oF Docker ExTRIES, UNITED STATES COMMERCE COURT.
({Docket No. 38.)
PARTIES.

The Baltinfbre & Ohio Railroad Co., The Central Railroad Co. of New
Jersey, The Delaware, Lackawanna & Western Railroad Co., Erie
Railroad Co., Lehigh Valle’E Railroad Co., New York, Ontario &
Western Railway Co.,, and The Pennsylvania Railroad Co., petition-
ers, v. United States, resgondent.

INTERVENERS,
Brooklyn Eastern Distriet Terminal, John Arbuckle, and William A,

Jamison, intervening petitioners. Interstate Commerce Commission,
Federal Bugar Refiining Co., intervening respondents.

ATTORNEYS,

For petitioners: Hugh I. Bond, Jackson E. Reynolds, W. 8. Jenney,
George F. Brownell, J. F. Schaperkotter, John B. Kerr, George Btuart
Patterson, H. A. Taylor.

For United States: James A. Fowler, Blackburn Esterline.

For Interstate Commerce Commission: P. J. Farrell.

For Brooklyn Eastern District Terminal : Parsons, Closson & Mcll-
vaine, Woodhull Hay.

For John Arbuckle and William A. Jamison : Dykman, O¢land & Kuhn.

For Federal SBugar Refining Co.: Ernest A, Bigelow,

PROCEEDINGS.
1911.

April 12. Petition for injunction, ete., filed.

April 13. Copy of petition flled in office of secretary of Interstate
Commerce Commission and in Department of Justice.

April 19. Petition of Federal Sugar Refining Co. to be made a party
Eesp%tdgnt filed. Order granting petition of Federal Sugar Refining
0. filed.
May 8. A&Jpearaace of P. J. Farrell for Interstate Commerce Com-

mission filed.

May 10. Petitioners’ notice of motion and affidavits filed.

May 11. Intervening petition of Brooklyn IZastern District Terminal
and notice filed. Motion of Interstate Commerce Commission and
Federal Bugar Refining Co. to dismiss filed.

May 12. Affidavit of service filed by Brooklyn Eastern Distirict
Terminal. Intervening petition of John Arbuckle and William A.
Jamison and notice filed. Motion of the United States to dismiss filed.

May 13. Testimony before the Interstate Commerce Commission filed.

May 17. Brief for the petitioners on motion for temporary in;unctlon
filed. ~ Points submitted on behalf of the defendant, Federal Sugar
Refining Co., filed. Order entered granting Brooklyn Eastern District
Terminal leave to intervenc, Order entered extending motions of
United States and Interstate Commerce Commission to dismiss the peti-
tion to cover intervening petitions of Arbuckle and Jamison and Brook-
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Iyn Eastern District Terminal. Order entered
and William A. Jamison leave to Intervene.
evldl:nce taken betuw Interstate Commerce Co Isnlon.

May 22. Brief of United States filed. Or
miss.. Order granting motion for temporary ln ct on

May 23. Certified copy of order granting motion for tem
junction served on chairmsm of Interstate Commerce Commission

May 256 Brlet for Jay Street Terminal and Arbuckle Bros., inter-
veners, ﬂled Certified copy of order granting motlon for temporary
injunetion served on -\ttum{- General of United States.

June 9. Answer of Federal Sugar Refining Co. filed. Answer of the
United States filed. Answer of United States to intervening petition
of John Arbuckle and Willilam A. Jamison filed. Answer of United
g{.:ées to intervening petition of Brooklyn Eastern District Terminal

June 12. Petition for appeal filed by Interstate Commerce Commis-
glon. Assignment of errors filed by Interstate Commerce Commission.

June 138. Order entered allowing appeal. Citation on appeal of In-
terstate Commerce Commission filed.

June 15, 16. Certified copy of citation on aneal scrved on each peti-
tioner and l.nterrenlng titioner. Petition ppeal by the United
Btates filed. Assl of errors by the United States filed. Order
entered allowing ap]i)eal of the United States. Citation on appeal of

the United States filed.
28. Certified copy of citation on appeal of United

anting John Arbuckle
gr rder entered excluding

fnotlon to dis-

rary in-

June 17, 19, 27,
States served on each petitioner and intervening petitioner.

June 28. Precipe for transeript of record fi

October 3. Order designating Judge Mack to hear testimony.

1912.

June 24. Mandate of United States Supreme Court afiirming decrce
of Commerce Court flled. Notlice of motion for final hearing, etec., filed.
Motion of United States to vacate order for testimony heretofore en-
tered and to set cause for final hearing, etc., filed. Objections of Uni
States to this court taking evidence ed. “lzpeamnce of H. A. Ta or
ro: ;Etitionors filed. Appearance of Woodhull Hay for Brooklyn

istrict Terminal flled. Motion of United States to vacate order
for testimony, etc., denied and objections thereto sustained, order
entered. Motion of petitioners to proceed to take evidence granted and
objections overruled, order en

October 10. Order entered granting United States and Federal Su
Refining Co. leave to withdraw answers and enter motions to dism s
Motion of United States and Federal Sugar Refining Co. to dismiss filed.

October 19, Brief for Brooklyn Eastern District Terminal filed.

October 21. Brief for Jay Street Terminal and Arbuckle Bros., infer-
veners, filed. Brlef tor petitioners on motion of respondents to dismiss
petition filed. Fina hearing commenced.

ctober 22. Final hea concluded ; eause taken under advisement.

October 23, Brief tor the Unlted States

October 28. Reply of Ja eg t Terminal and Arbuckle Bros. to
brief for United States fil

November 4, Reply brief for railroad companies, petitioners, on mo-
tion to dismiss filed.

November 15. Opinion on final hearing on motions to dismiss filed.
I";Ina! decree entered snnul]jnx order of Interstate Commerce Commis-
sion

November 25. Petition for nppeal filed. Asslgnment of errors filed.
Order entered allowing a) l.P Precipe for record fi

Notice o ﬂl[ng

November 29. of tprmclpe with accepta.nm of service
thereof filed. Certified transcript Bupreme Court.
A true copy.
Test
(smn.] G. F. 8XYDER,
Clerk of the United States Commerce Court.
By W, 8. HiaMMAN,

Deputy Clerk.
Alr. SIMPSON. I offer in evidence a transeript of the docket
entries in the fuel-rate case, No. 39.
The transecript referred to is as follows:

[U. 8. 8. Exhibit XX.]
TRANSCRIPT OF DOCEET ENTRIES, UNITED STATES COMMERCE COURT.
(Docket No. 89.)
PARTIES.

The Baltimore & Ohio Rnilmad Co.; the Penn Ivania Railroad Co.;
the Pennsylvanla Co.: Buffalo, Rochester & ittsburgh Railway Co. 3
the Plttsbur h Clnctnnatl Chica.g & Bt. Louis Bnilwu Co 3 the
Wheeling & Lake Erie Ra ilroad Co., and B. A. Worthingt: receiver
thereof; the Lake Shore & Miehi Soutbem Rsilw the
Pltenburgh & Lake Erie Railroad Co.; Bun’alo Busgque nnna Raib

way Co.; Harry I Miller. recelver, Bui!alo m}t\mhanna Railway

(o.: Frie Railroad Co.: the Western Mnryland allway Co.; the

I‘lttsbursh Shawmut & Northern Rallroad Co., and Frank Sullivan

Smith, receiver thereof, petitioners, v. United States, resopndent.

“INTERVENERS,
Interstate Commerce Commission.
ATTORNEYS.
For titioners: Hugh Y. Bond, jr., George F. Brownell, George
Btoart atterﬁon Clyde Brown, William' M. Duncan,
For United States: James A. Fowler, Blnckbum Lnterll.ne
For Interamte Commerce Commission: P, J. Farrell
PROCEEDINGS.
1911.

April 27. Petition for injumection, ete., with e:hlbits. filed.

April 28. Copy of titlon flled with chairman of Interstate Com-
merce Commission and in Department of Justice

lgla?, Bﬂl pearance of P. J. Farrell for Inters!.ata Commerce Com-
mission

m&:y 15. Notiece and motion to strike by Interstate Commerce Com-
m

May 19. Petitioners’ notice of motion and afdavits filed.

May 22. Order sustaining motion of Interstate Commerce Commis-
gion to strike out portions of petition filed.

May 28. Answer of Interstate Commerce Commission filed.
- May 'ﬂ. Brief for nultlmore & Ohio Railroad Co., and other petl-

oners

May 27 Answer of United States filed.

r . Order entered granting application for preliminary ln-]
Junction.

May 31. Temporary i
May 29, and served on
Commerce Commission.

unction issued in accordance with order of
ttorney General and chalrman of Interstate

June €. Petitlon for appeal filed by Interstate Commerce Com-
n. Assignment of errors filed by Interstate Commerce Com-
mission. Order entered allowing appeal. Citation on appeal of Inter-

state Commerce Commission filed.
Jnae 8. Certified copy of citation on appeal served on each pe-

titio
June 16. Petition for appeal hy the United States filed. Assign-
ment of errors the United States filed. Order entered allowing

gre%eal of the United Stafes. Citation on appeal of the United States

June 20. Citation en appeal of Interstate Commerce Commlsslon
adgmssed to Erie Railroad Co. or George F. Brownell,

nne 17, 19, 20. Certified copy of citatlon on appesl. ot TUnited
Ba wected ol gucn pitiaaen, 1 of Int

une er copy of ¢ on on appeal of Interstate Com-
merce Commission served on Erie Rallroad Co. i

June 26G. Precipe for transcript of record filed.

1912,

July 1. Mandate of United States Supreme Court reversing decree
of Commerce Court and remanding canse to Commerce Court with
directions to dismiss filed. Order entered in accordance with mandate

of Supreme Court dissolving injunction and dismissing petition.
% true copy.

[amn] G. F. SNYDER,
Clerk of the United States Commerce Court.
By W. B. HixMax.
Mr. SIMPSON. T also offer in evidence the transeript of the
docket entries in the Meeker case, No. 49,
The transcript referred to is as follows:
[U. B. 8. Exhiblt Y Y.]
TRANSCRIPT OoF DOCKET ENTRIES, UNITED STATES COMMERCE COURT.
(Docket No. 49.)
PARTIES.
Lehigh Valley Railroad Co. (petitioner) v. United States (respondent).
INTERVENERS.
Interstate Commerce Commission, Henry E, Meeker.
ATTORNEYS.
For petitioner: E. H. Doles, Jobn (. Johnson, Frank H. DIlatt,

Everett Warren.
For United States: James A. Fowler, Blackburn Esterline.
For Interstate Commerce Commission: Charles W. Needham.,

For Henary E. Meeker: William A. Gmmw, Jr.
PROCEEDINGS.
1911,

September 29. Petition and exhibits filed. Copy of

titi filed witl
chalrman of Interstate Commerce Commission and B:e e % of

Department of

Justice. Appearance of Interstate Commeree Commission as party re-
upm:ﬂent an Charles W, Needham as solicltor filed.
Oct Petitioner's aflidavits filed.

0c'tobe1 9 Objections of United States to afidavits offered in support
of motion for Frellmlnnry injunction filed. Brief for petitioner filed.
Motion of the Interstate Commerce Commission to dismiss the petition
filed. Motion of the United States to dlsmlss the etition filed. Deti-
tion of intervention of Henry E. Meeker er cnh:red granting
:eo.ve as ri;ﬁnred in fmgoing petition. Brie! ror chry . Meeker,
ervener, filed |

October 10. Brief for United Siates in oppesition to motion of peti-
tioner for iamllmlnary injunction filed.

October 12. Certified co y nnnunl report Lehigh Valley Railroad Co.
for year cnding June 30, filled. I'er curiam opinion denying mo-
tion for preli.mlnarv njum.ilou filed. Order entered denying mollon for
preliminary in,]_u.nc!
S vembér 22. Order setting canse for hearing on motions to dismiss

e

Ducombor 5. Continued to next calendar (Jour., p. 8G).

1912,

Alarch 28. Motion of H. E. Meeker, sarviving partner of the firm of

Meeker & Co., to dizmiss the petition.

April 5. Brief fnr Interstate Commerce Commisslon on motion to
dismiss ﬂetltion filed

tloApr“ Brief for United States in support of motion to dismiss peti-
n fi
April 11. Petitioner's motion to withdraw its petition filed. Order
rejudice at cost of petitioner,

entered withdrawing petition without
Ml'.}ril 15. Order entered amending al order on face thereof.
ay 7. Satisfaction of judgment for costs filed by United States.

A true copy.
Test :
[sEAL.] F. SNYDER,
Clerk of the Uniled S!ares Commerce Court,
. By W. B. Hixamax,
i Deputy ‘Clerk.

Mr. Manager WEBB. We have no objection to their going in,
Mr. President.

Mr. SIMPSON.
dent.

I also offer in evidence the opinion of the Supreme Court in
the Lighterage case, which has already been marked as “ Ex-
hibit H.”

The opinion referred to is as follows:

[U. 8 8. Exhibit H.]
SBUPREME COURT OF THE UXNITED STATES.
(No. 722.—October term, 1911.)

The United States, The Interstate Commerce Commlssion, and The
Federal Sugar Refining Co., agpellant& . The Baltimore & Ohio Rail-
road Co., The Central Railtoad Co, of New Jersey, et al. Appeal from
the Uniied States Commerce Court,

I do not ask that they be read, Mr. Presi-
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(June 10, 1912.)

The Chief Justice delivered the opinfon of the court.

This is a suit instituted in the Commerce Court to enjoin the enforce-
ment of an order by the Interstate Commerce Commission.

The mmPlninnnts in the bill are the Baltimore & Ohio Rallroad Co.,
the Central Railroad Co. of New Jersey, the Delaware, Lackawanna &
Western Railroad Co., the Erie Railroad Co., the Luhigh Valley Rail-
rond Co., the New York, Ontario & Western Rallway Co., and the Penn-
gylvania Railroad Co. The Brooklyn Eastern Distriet Terminal and
John Arbuckle and William A. Jamison, copartners, trading as the Jay
HStreet Terminal, intervened and were made parties complainant, they
being interested to defeat the order of the commission.

The defendant named in the bill is the United States. The Inter-
state Commerce Commission appeared, and the Federal Sugar Refining
Co. Intervened and was made a party defendant.

The order which it was the purpose of the suit to enjoin was made in
a proceeding commenced before the commission on behalf of the Fed-
eral Sugar Refining Co. to compel the railroads above named to desist
and abstain from paying to Arbuckle Bros., claimed to be operating
what is known as the Jay Street Terminal, certain so-called allowances
for floatage, lighterage, and terminal services rendered by them to the
complainants in eonnectlon with sugar translmrted by them in New
York Harbor to and for the complainants, while at the same time pay-
ing no such allowances to the sald Federal Refining Co. on its sugar.

Ve eubstantially adopt as accurate a summary statement made of the
subject matter of the controversy In the brief of counsel for the rall-
road companies : Iy

“ The Federal Sugar Refining Co. has a refinery at Yonkers, N. Y,
and Arbuckle Bros, have a refinery in the Borough of PBrooklyn, New
York City. The railroad companies operate what are known as trunk-
line railroads, extending from New York to western and southern points.
In order to receive and deliver freight in New York Cit{ they are obliged
to transport the same across the waters of New York Harbor on lighters

what is called lighterage service, or, when the freight is carried
through in railroad cars, on car flonts by what is called floatage service.

“At numerous points along the New York City water front within the
lighterage limits they have established public stations for the receipt and
delivery of freight. hoa

“They have also established boundaries known as ‘lighterage limits,
including substantially all of what may be called the manufacturing and
mmmertﬁal portion of the water front of New York City and the opposite
shore of New Jersey and within these boundaries they receive and deliver
freight at any nccessible point on the water front without any additional
charge above the New York rates, which are, generally speaking, the
same as the rates to and from the terminals on the New Jersey shore.
At ‘ publie’ docks c;gen to any vessel, the railroad pays the wharfage; at
Erl;nte docks the shipper or consignee must arrange for the necessary

ockage.

“At a number of zI:m!:'m; in the boroughs of Brooklyn and the Bronx
the railroad companies or some of them furnish public stations through
arrangements made with terminal companies to furnish union public
stations and terminal facilities for the receipt and delivery of freight in
cars and through frelght houses, and for the transportation ofl such
freight between such terminal stations and the railroad companies' rails
on the western shore of the harbor, all of which is done for and in the
name of the railroad companies under provisions of their tariffs filed
with the Interstate Commerce Commission under which their New York
rates apply to and from such union public stations.

“ One of these public terminal statlons, known as the Jay Street Ter-
minal, is owned and operated by William A. Jamison and John Arbuckle,
conducting a separate business in that respect as copartners under the
name and style of *J ai Street Terminal * in accordance with the laws of
the State of New York. Jay Street Terminal is named as a station of
the railroad companies, appellees, in their respective tariffs, and is con-
ducted under contract with the railroad companies like any other freight
station, bills of lading being issued from and to it on behalf of the rail-
road companies and in their names, on the regular vniform form, charges
being collected and accounts kept, the Jay Street Terminal perfor 2
the entire physical and clerical service and furnishing the necessary
docks, frelght yard, and station buildings and eq]}:tpment, excepting cars.
The Jay Street Terminal also floats or lighters all shipments between the
terminal and the rails of the railroad companies on the New Jersey shore.
For these services and facllities each railroad company pays to the Jay
Street Terminal an a sate compensation figu on the freight han-
dled for it, based on the rate of 43 cents per hundred pounds on freight
originating at or destined to points at or west of the westerly limits of
trunk line territory, so called, and 3 cents per hundred unds on
{frelght originating at or destined to points east of the westerly limit of
trunk line territory. The same amounts per hundred pounds are paid
to other terminal comxnnies furnishing similar service at New York.

#The refinery of Arbuckle Brothers, a copartnership composed of
William A, Jamison and John Arbuckle, is within two blocks of the Jay
Street Terminal, and they truck sugar from their refinery to this ter-
minal and load it into cars at their own expense and deliver it to the
Jay Street Terminal and obtain the railroad company’s bill of lading
fm-i l%] from the Jay Street Terminal just as other shippers do with other
freight.

“The refinery of the Federal Sugar Reflning Co., at Yonkers, N. Y.,
formerly operated by the Federal Sugar Refining Co. of Yonkers, is
located on the Hudson River, 10 miles north of the limits of the lighter-
age limits. The sugar manufactured at this refincry and shlpE over
the lines of these appellees Is loaded onto lighters of the Ben Franklin
Transportation Co., an independent boat lne with which the Federal
Sugar Refining Co. has made a contract, under which the boat line
lighters its sugar to the terminals of the railroad companies for 3
cents per hundred pounds. The boat line brings the sugar to the ter-
minals of the railroads on the western shore of New York Harbor and
delivers it to them for rail transportation.

“ The Federal Sugar Refining Co.'s refinery at Yonkers is located
directly on the tracks of the New York Central & Hudson River Rail-
road Co. Over this railroad the rates to the points in the ship[;lng
territory of the Federal Sugar Refining Co. are with few exception
the same as the rates via the lines of the railroad companies. To ship
at the New York rate over the lines of the roads the Federal Sugar
Refining Co. can deliver its shipments to the New York Cent &
Hudson River Railroad at Yonkers, thence to be transported by that
railroad to New York and there delivered to the sald railroad companies
within lighterage limits, None of these railroads have lines extending
to Yonkers. Because of alleged delay in the handling and transporta-
tion of shipments via this route, the Federal Sugar Refining Co. some-
times prefers to deliver sald shipments by lighter to the said railroad
Hmm anles at their stations on the New Jersey shore of New York

arbor.

* Prior to Jul{, 1909, these shipments were carried by the Ben Frank-
lin Transportation Co. directly to the rail terminals on the Jersey
shore from Yonkers without stop. Since that date the lighters stop en
route at Pier 24, North River. The reason for stopping at Pier 24 is
found in the decision made by the commission in case No. 1082, brought
Eg the Federal Sugar Refining Co., of Yonkers, the predecessor of

e Federal Sugar Hefining Co., against the same railroad companies,
appellees here. (17 I. C. C., 40.) The complaint in that proceeding
claimed a discrimination against the Federal Sugar Refining Co., of
Yonkers, snd in favor of the Jay Street Terminal and the Brookl
Eastern District Terminal, an incorporated company operating a similar
terminal station in another section of Brooklyn, because of the refusal
of the railroad companies to paﬁ it the same amounts on account of the
lighterage performed by the Ben Franklln Transportation Co. from
Yonkers to_ the rall terminals of the railroad company on the western
shore of New York Harbor as were paid to the two terminal com-

les above named on account of the various services performed and
terminal facilities furnished by them in connection with tlhe transporta-
tion of sugar ahip?eﬁ b‘% Arbuckle Bros. and the American Sugar Refin-
ing Co., respectively. his complaint was dismissed because the exten-
sion of the lighterage limits in New York Harbor of the railroad com-
panjes was a matter of business discretion, and that the commission had
no anthority to require such extension beyond the then prescribed
boundaries, and that the Federal SBugar Refining Co., being located out-
side of the prescribed lighterage limits, was not subjected to unlawful
discrimination h?‘ reason of the practice of the railroad companics in
affording free 1 ﬁhteragc on_shipments orlglnatlng at a distance to
points within sai li{,'hterage limits while refusing to so afford on ship-
ments of the Federal Sugar Refining Co.

‘As a result of this decision of the commission the lighters of the
Ben Franklin Tunaﬁortatlun Co. were stopped en route from Yonkers
at Pier 24, North River, where certain formalities with reference to
shipping crders were had for the purpose of making it appear as a mat-
ter of law that these shipments were made not from Yonkers, but from
Pier 24, North River, a point within lighterage limits. A new com-
plaint was filed with the commission, setting forth the same grounds
of discrimination as _the prior one, but on the theory that the decision
of the commission did not uppliy because the shipments of the Federal
ﬁuﬁ‘nr Refining Co. were now lightered from I'er 24, a point within
lighterage limits, and not from Yonkers, the commission held as a
matier of law that the stoppage of the lighters of the Ben Franklin
Transportation Co. for instructions at Pier 24 differentiated the case
Irnin the former one and made the following order:

**1t is ordered that the above-named defendants (the ngpellees) be,
and they are hereby, notified and required to cease and desist on or
before the 15th day of April, 1911, and for a perlod of not less than
two years thereafter abstain from paying such allowances to Arbuckle
Bros. on their sugar, while at the same time paying no such allow-
ance to said complainant (Federal Sugar Refining Co.) on its sugar,
which sald allowances so paid to sald Arbuckle Bros, said defendants
are found by the commission in said report to be unduly diseriminatory
and in violation of the act to regulate commerce.’

* The so-called ‘ allowances ’ referred to in this order are a part of the
g]};mnt:t ngclngt up :hg comtspensﬁtign of ttl:la Jag Street Terminal,

rates o cents an cents per 1
above described.” 4 we: Bondcel pounds 48

This is the order the enforcement of which was the subject matter
of the controversy in the court below.

The TUnited States, the Interstate Commerce Commission, and the
Federal Sugar Refining Co. rompglly filed motions to dismiss the peti-
tion and the interven petition the Jay Btreet Terminal upon the
grosnd of want of equity and because the order of the commission was
an adjedieation of matters of fact as to which its judgment was con-
clusive. The petitioners, on the other hand, applied for an injunction
gendente lite suspending the order of the commission until the final

etermination of the action. The motions to dismiss were denied. On
the same day the motion for a temporary injunction—which had been
heard upon the petition and intervening petitions and affidavits sub-
mitted by petitioners in support of the averments of the petition and
intervening tition—was granted, and the assailed order * and its
foree and effect” was suspended until the further order of the court.
This appeal was then taken,

There was clearly a right in the court below to entertain jurisdiction
of the petition and to determine whether the affirmative order of the
commission was entitled to be enforced. There was clearly also power
in the court to allow & grellmlnary injunction, sinee that author-
ity is conferred In express terms by section 3 (208) of the act. And
the right to eppeal from such an order is also in express terms con-
ferred by section 2 (210) of the act.

It is urged on behalf of the United States and the Interstate Com-
merce Commission that, wholly irrespective of the merits of the peti-
tion, the order granting the interlocutory injunction must be reversed
becanse of what is Insisted to be the express requirements of the act
imposing the duty on the Commerce Court or a judge of that court If
a restralning order is granted under the conditions In the statute to
state the facts from which it is found that I.rregarahle injury would
arise if a restraining order were not allowed. The section containing
the provision relied upon is as follows:

“That suits to enjoin, set aside, annul, or suspend any order of the
Interstate Commerce Commission shall be brought in the Commerce
Court against the United States. The pendency of such suit shall not
of itself stay or suspend the operation of the order of the Interstate
Commerce Commission ; but the Commerce Court, in its discretlon, may
restrain or suspend, in whole or In part, the operation of the com-
mission’s order pending the final hearing and defermination of the
suit. No order or injunction so rest ing or suspending an order
of the Interstate Commerce Commission shall be made by the Com-
merce Court other than upon notice and after hearing, except that in
cases where irreparable damage would otherwise ensue to the peti-
tioner, sald court, or a judge thereof, may, on hearing, after not less
than three da&:' notice to the Interstate Commerce Commission and
the Attorney (eneral, allow a temporary stay or suspension in whole
or part of the operation of the order of the Interstate Commerce (Com-
mission for not more than 60 days from the date of the order of such
court or iudge, pending application to the court for its order or in-

unction, In which case the said order shall contain a specific finding,

sed upon evidence submitted to the judge making the order and iden-
tified by reference thereto, that such irreparable damage would result
to the petitioner and specifying the nature of the damage. The court
may, at the time of hearing such application, upon a like finding, con-
tinue the temporary stay or suspenslon in whole or In part uatil its
decision upon the application.”
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Without ambiguity we think the statute contemplates three classes of
orders : First, a temporary restraining order staying in whole or In

rt the operation of the order of the Interstate Commerce Commission
'or not more than 60 days from the date of the suspensive order, to be
allowed by the court or a judge thereof; second, a preliminary injunc-
tlon—that is, an injunction ndente lite—which, to quote the words
of the statute, may be granted by the court to * restrain or sus&:end, in
whole or in part, the operation of the commission's order pending the
final hearing and determination of the suit™; third, in the nature of
things a perpetual injunction upon the entry of the final decree. The
order in this case, made after notice and hearing, suspending the force
and effect of the order of the commission until the further order of the
court, was obviously an exercise of the power conferred to grant a pre-
liminary injunction or Injunction pendente lite and not of the power to
allow a temporary restraining order embraced in the first of the classes
stated. As we think it clear that the requirements of the statute re-
lied upon respecting the statement of facts as to Irreparable damages
relate only to the first class of cases—that is, the wer to lssue a
temporary restraining order—we hold the objection to without merit.

This brings us to consider the scope of our reviewing authority under
the right conferred by the statute to appeal from the allowance by the
court low of a preliminary injunction or injunction pendente lite,
To determine this question requires a conslderation of the nature and
character of the powers which the court had a right to exert over the
subject matter presented to it by the petition filed to perpetually enjoin
the enforcement of the order of the commission.

We have determined in the Procter & Gamble case, ante, that the
Commerce Court was but endowed in considering whether an affirma-
tive order of the commission should be enfo on the one hand or
get aside and declared nonenforcible on the other with the jurisdie-
tion and power existing at the time that act was passed in the circuit
courts of the United States. And as, at that time it was conclusively
settled that the courts had only authority to reexamine the findings of
the commission as to subjects like the one here under conslderation, for
the purpose of ascertaining whether the actlon of the commission was
repugnant to the Constitution, in excess of the statutory powers con-
ferred upon it, or manifested such an abuse as to be equivalent to an
excess of authority, it clearly results that the court below was likewlise
limited in passing upon the petition before it in this case. This being
true, It is also ngcessarily true that virtually the sole authority of the
court below was in a sense confined to determining questions of law
arising upon the case as presented on the face of the pleadings. Under
the general princl)p!es of ultiy. where a court is called upon to decide
whether It will allow a preliminary or pendente lite injunction the duty
arising requires it to be determined whether on the face of the papers

resented there is such an equitable cause of actlon presented as justi-
es the issue of a preliminary injunction to preserve the status pend-
ing the suit; that fs, to afford an opportunity for a trial of the issues
resented. Necessar{ly it is true also that where an appeal is allowed
?rom an order granting a su-eliminar injunction the reviewing court
is put to the duty of determining whether on the face of the papers the
court below erred as a matter of law in granting the preliminary in-
unction. Do these prineiples sp;:ly to the case before us, is then the
rst consideration. he result of holding that they do will inevitably
cause the expunging from Ihe act of the express authority conferred to
issue a preliminary injunction, sinee, viewed nnder the 1Eem:ml principles
of equity, the criteria by which to determine the rightfulness of such
an order, in view of the nature and character of the jurisdiction of the
Commerce Court, is exactly and exclusively the same criteria by which
the rightfulness of a final decree of that court issuing a perpetual
injunction in conformity to such decree would require to be tested. Our
duty, however, Is not to destroy the law but to enforce it, and in doing
B0 {o seek to discover the intention of the lawmaker, the wrong in-
tended to be prevented, and the remedy designed to be afforded by the
enactment of the statute. Coming to consider the statute for this pur-
pose, we have pointed out in tne Procter & Gamble case that the great
remedy intended to be accomplished was the concentration in a single
court of the power to consider the rifhtfulness of enforeing or setting
aside orders of the commission; that to prevent unnecessary delays the
limitations as to mtmining orders and their duration and the hear-
ing which is commanded as fo irreparable injury was enacted. It must
therefore in reason be that the power to issue a prelimipnary injunction
was recognized and preserved so as to afford the court the proper time
for deliberation and conslderation of the questions to be decided by the
commission, instead of compelling that y, virtually eo Instante, upon
the presentation of a petition to reach a final conclusion. And It
would seem also to be the case that the right to appeal from such an
order was given as a safeguard against a possible abuse of discretion
by an unwarranted, arbitrary, an unreasonable exercise of the power
conferred. In other words, we think that the enlightened purpose of
Congress was that the court which it created, in the exercise of the
important trusts confided to Its authority and where occasion required
it as a consequence of the gravity and complexity of the legal questions
which might arise, should be afforded ample opportunity for due con-
sideration and ripe judgment and that it was not intended to compel
precipitate and perhsgg ill-considered action.

Coming to consider the case presented in the light of these principles,
in view of the doubt which existed as to the scope and effect of the
powers conferred upon the commission, as shown by the decision of the
court In the Procter & Gamble case, of the nature and character of
the subject matter here under consideration and itz Importance, of the
action of the commisslon had on that subject prior to the making of
the order of the commission which was assalled by the petition, and
especially of the diversity of opinion which existed among the mem-
bers of the commission on the subject, we think there is no room for
saying that the preliminary Injunction issued was in excess of the

wer conferred upon the court, because of the plain want of necessity
or it resulting from the obvions nature and character of the legal
questions as to which the judgment of the court was invoked in con-
sequence of the filing of the petition calling for the exertion of the
authority conferred upon it hf Congress.

it is not disputable that although the right to appeal to this court
from an order llke the one here in question is conferred, yet obviously
the purpose which must have caused the creation of the Commerce
Court must have been the desire to Interpose between the action of
the commission and this court an intermediate tribunal, having the
powers which the statute delegates to it. Our duty is to give that

urpose effect and to nghold the lawful authority of the court, without
eviatlon and yet without hesitancy where there has been an abuse
of discretion to correct it in the completest way. But as this case
manifests no such abuse, our duty is not to reverse the action of the
court but to remand the case so that there may be an opportunity to

dispose of it on the merifs in the forum selected by Congress for that
purpose.

Of course, In saylng this, we must not be understood as

deciding or In any way Implylng that the duty would not exist to
examine the merits of a preliminary order of the general character
of the one before us in a case where it plainly In our judgment ap-
genred that the granting of the preliminary order was in effect a
ecision by the court of the whole controversy on the merits or where
it was demonstrable that grave detriment to the public interest would
result from mnot considering and finally disposing of the controversy
without remanding to enable the court below to do so.

Affirmed.

True copy.

Test : —_—— —,
Clerk Supreme Court United Btates.

Mr. SIMPSON. T also offer in evidence the final opinion of
the Commerce Court in the lighterage case, which has already
been marked “ Exhibit 1.”

The opinion referred to is as follows:

2 [U. B. 8. Exhibit 1.]
UNITED STATES COMMERCE COURT.
< (No, 38. October session, 1912.)

Baltimore & Ohlo Railroad Co, et al., petitioners ; Brooklyn Eastern Dis-
trict Terminal, John Arbuckle, and William A, Jamison, intervening
petitioners, v. United States, mgondent; Interstate Commerce Com-
mission, Federal Sugar Refining Co., intervening respondents.

5 ON FINAL HEARING ON MOTIONS TO DISMISS.

= (FOE ngjlnion of Interstate Cowmmerce Commission see 20 I, C. C.
ep., 200.
r. George F. Brownell, with whom Mpr. H, A. Taylor was on the
brief, for the petitioners.
Mr. Henry B, Closson and Mr. Willlam N. Dykman for the interven-
ing petitioners.
Mr. Winfred T. Denison, Assistant Attorney General, and Mr. Black-
tsngantl Esterline, special assistant to the Attorney General, for the United
es,
Mr, P. J. Farrell for the Interstate C ce C ission
Mr. Ernest A. Bigelow for the Federal Sugar Refining Co.
Before Knapp, presiding judge, and Hunt, Carland, and Mack, judges.

(November 13, 1912.)

Carland, judge:

The petition in this case was filed April 12, 1911, and seeks to have
annulled and set aside an order of the Interstate Commerce Commis-
sion, dated March 6, 1011, the provisions of which are hereinafter
stated. On April 19, 1911, upon its own petition, the Federal Sugar
Refining Co. was made a party defendant, with leave to appear and be
represented by counsel. On May 11, 1911, the Interstate Commerce
Cominission and the Federal Sugar Refining Co. filed a motion to dismiss
the petition for the reason that the facts set forth therein did not con-
stitute a cause of action, and on the same day the Brooklyn Eastern
Distriet Terminal Co., upon leave granted, filed its intervening petition.
On May 12, 1811, the United States filed a motion to dismiss for the
reason, among others therein stated, that the petition did not show
there was any equity therein upon which to grant the relief prayed or
any part of the same. On the same day the Jay Street Terminal and
Arbuckle '_J'Bros., upon leave granted, flled their intervening petition.
On May 17, 1911, upon motion of Mr. Blackburn Esterline, assistant to
the Attorney General, it was ordered that the motion to dismiss the
petition filed by the United States be extended and considered as a
motion to dismiss the Intervening petition of Arbuckle Bros. and Brook-
lyn Eastern District Terminal, and upon motion of Mr. P. J. Farrell,
counsel for the Interstate Commerce Commission, it was ordered that
the motion to dismiss the petition filed by the Interstate Commerce Com-
mission and the Federal Sugar Refining Co. be extended to and con-
sidered as a motion to dismiss the intervening petition of Arbuckle
Bros. and the Brooklyn Eastern District Terminal,

On May 17, 1911, the motions for a temporary injunction made by
the petitioners and intervening petitioners, and the motions to dismiss,
came on for hearing hefore the court; and thereafter, on May 22, 1911,
the motions to dismiss were by the unanimous decision of this court
denied, with leave to the respondents making said motlons to answer
the petition of the petitioners within 20 days from said date if they
should be so advised; and on the same day the motions made for a
temporary injunction were granted and an order entered suspendin
the order of the Interstate Commerce Commission complained of unt
the further order of the court.

On Jupe 12, 1911, the Federal Sugar Refining Co. and the Inter-
sgtate Commerce Commission prayed an appeal to the SBupreme Court
of the United States from the order or decree of the Commerce Court.
rendered on May 22, 1911, and asslgned as one of the errors com-
mitted by this court that it erred in not dismissing the petition for
want of equity. The appeal prayed for was allowed by this court on
June 13, 1911. On June 16, 1911, the United States prayed an appeal
to the Supreme Court of the United States from the order or decree
of this court entered May 22, 1011, and assigned as error, among others,
that the Commerce Court erred in not sustaining the motion of the
United States to dismlss the petition and the Intervening petitions.
The apgeni prayed for was granted by this court on the same day. On
June 10, 1912, the Supreme Court of the United States affirmed the
decree of this court entered May 22, 1911,

On June 9, 1911, the Federal Sugar Refining Co. filed its answer to
ithe original petition,. and on the same day the United States filed its
answer to the original petition and also to the intervening petitions of
Arbuckle Bros. and Brooklyn Iastern District Terminal. The Inter-
state Commerce Commission has never answered elther of the petitions.

The mandate of the Supreme Court was filed in this court on June
24, 1912, On October 10, 1912, the United States and the Federal
Bugar Refining Co., upon leave granted by the court, withdrew their
several answers, and on the same day filed their motion to dismiss the
petition of the lPet‘lt[ouers for the reason that the facts set forth in
gnld petition did not constitute a cause of action or entitle sald geti-
tioners to the relief or any of the relief asked for by them in and by
safd petition. This action of the United States and the Federal Sugar
Refining Co. left the ecase standing npon the petitions of the petitioners
and the intervening petitioners and the motions to dismiss of the re-
spondent, and intervening respondents Federal SBugar Refining Co. and
Interstate Commerce Commission. In this condition of the case the
rarties, bg their counsel, appeared in open court and stipulated that
he case De submitted to the court for final decision upon the merits
on the petitions and motlons to dismiss,
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The material facts as they appear in the petitions are as follows:

The petitioning railroads are engaged in the transportation of pas-
sengers and property by railroad from one State to another, and all
have rail termini upon the New Jersey shore of the harbor of New
York except the Baltimore & Ohio Railroad Co., whose rail terminus
is at St. George, Staten Island, and the Pennsylvania Rallroad Co.,
whose rail terminus for passenger traflic only is in the Borough of Man-
hatian. In order to reach the shipping territory of Greater New York
across the Hudson and East Rivers and other waters petitioners have
been compelled to serve the vast ship&ng interests of Greater New
York by means of floats, lighters, and r(]res Petitioners have estab-
lished a lighterage zone, known as the lighterage limits, which has
been in effect for several years, and during that time has been and is
now described in the tariffs of each of d petitioners, which tariffs
hm}: liueen and are duly filed with the Interstate Commerce Commission,
as follows:

“ North River: New York side, Battery to One hundrved and thirty-
ﬁth gtr}-et; New Jersey side, Jersey City, N. J., to and including Fort

e, N. J.

“ East River and Harlem River: New York side, Battery to Jerome
Avenue Bridge, Including Harlem River side of Wards and Randalls
Islands; Brooklyn side, from Pot Cove, Astoria, to and including New-
town and Dutch Kills Creeks and points in Wallabout Canal west of
Washington Avenue Bridge and to Hamilton Avenue Bridge, Gowanus
1t’{al‘m‘l to and including Sixty-ninth Street, South Brooklyn (Bay

“New York Bay: Points on north and east shore of Staten Island
between Bridge Creek (Arlington) and Clifton, both inclusive, and in-
clude Shooter Island; points on the New Jersey shore of New York
Bay and on the Kill von Kull between Constable Hook and Ayenue C,
Bayonne Clt{. o‘p;])lasIte Port Richmond, Staten Island.”

Within sald lighterage limits petitloners perform, without additional
charge, a lighterage service on easthound shipments from their rail ter-
minals upon the western shore of New York Harbor to points within
those limits, and on westbound shipments from points within those
limits to their rail terminals upon the western shore of New York
Harbor.

Within said lighterage limits and at various points within the Bor-
oughs of Manhattan and Brooklyn, city of New York, each petitioner
has established and for several years has maintained, and still main-
tains, freight terminal stations at which it delivers east-bound freight
and recelves west-bound rmiEht for transportation over its lines.
Each petitioner has some freight terminal statlons, as aforesaid, which
it owns and directly operates, and others which are operated for it
under and pursuant to the provisions of certain contracts between it
and the owners of sajd terminal stations. In some instances a single
terminal station is operated for and on behalf of two or more of said
petitioners under and pursuant to certain contracts between them and
the owner of said station, and in such instances said terminal station
is a union terminal for two or more of said petitiomers. It is impossi-
ble for petitioners to deliver and receive all freight, especially carload
freight, at said terminals, A large Sart of it must of necessity be de-
llvered and received at public an LPriute docks within the said
lighterage limits. Accor nglr, petitioners have for several years
received and delivered freight at all steamship plers, docks, and land-
ings, and private piers or landings when shippers or consignees arrange
for the receipt or delivery of freight within the lighterage limits, and
have lightered it without additional charge from and to sald points,
and still do so receive, deliver, and lighter it. Petitioners transport
between said terminal stations, plers, docks, and landings and their
rail terminals on the western shore of New York Harbor, as a part of
the transportation service from the Bolnts of shipment to the point of
destination, and for the flat New York rate, lzﬁ' means of lighters, floats,
and barges owned and directly operated by them, or operated for them
under contracts between them and the owners of such equipment,
freight reccived at or destined to said terminal stations, plers, docks,

and landings.
Petitioners for several years past have held and now hold themselves
out as common carriers to and from all sald points within the lighter-

age limits, both by their praectice of receiving and delivering freight at
gald points and by their tariffs, which are now and for scveral years
past Eave been duly Ba“buahw and filed with the Interstate Commerce
Commission, The liability under their respective bills of lading
attaches to petitioners on west-bound shipments from the time the
freight is received at such terminal station, dock, pier, or landing and
ends on east-bound shipments when delivered into the hands of the
consignee at such terminal station, dock, pier, or landinf. The bill of
lading issued by petitioners for freight so received or delivered by them
by its terms covers and includes the lighterage movement.

Among other terminal freight stations established by petitioners
within the said lighterage limits {s the Jay Street Terminal. This
terminal is located at the foot of Bridge Street, Brooklyn, on the East
River, having a water frontage of 1,200 fect and a depth of 600 feet.
Its ecLu.lpment consists of a large freight house, 2 Baldwin locomotives,
3 tugboats, 2 steam lighters, 11 bargeahsnd 9 car floats. The capacity
of the yard is about 235 ears. The Jay Street Terminal is a union
freight terminal for all of said petitioners and is designated as a
regular publie freight terminal of petitioners in their tariffs filed with
the Interstate Commerce Commission. It is owned by a copartnershi
composed of Willlam A. Jamison and John Arbuckle, conducti B0
freight terminal as a separate business under the name and_ style of
Jay Street Terminal, under certificate filed with the elerk of New York
Coanty, in accordance with the law of the State of New York, and is
operated as a freight station for petitioners under and pursuant to
several contracts between petitioners and the Jay Street Terminal,
which contracts are substantially identical in their terms and provi-
glons. The material parts of one of said contracts and representative
of them all appears in the margin, and Is as follows:

This agreement. made the 5th day of February, A. D. 1908, by and
between n{ Street Terminal (hereinafter called Terminal Co.), party
of the first part, and Erie Rallroad Co., party of the second part,
witnesseth :

* Whereas the Terminal Co. is the owner of premises in the Borough
of Brooklyn, cliy of New York, lying along and contlguous to t
East River at a point east of Catherine Ferry, so called, and west of
the United Btates navy yard, npon which there are now erected, or
in process of erection, certain warehouses, bulkheads, docks and
piers, rallway tracks and sidings, equip or abont to be equipped
with suitable float bridges and approac and the usonl appurte-
nances for receiving, handling, and delivering freights and for trans-
porting same between sald premises and the freight station of said
raliroad company located at Jersey City, N. J.; and

“ Whereas the said Terminal Co, is engaged in and will continue in the
business of mlvinfo freights at Its said premises and carrying the
same in both directions between its sald premises and the said sta-
tion of said railroad company and other carriers; and

“ Whereas the sald rallroad company desires to avail itself of the
facilitles, conveniences, and services of the sald Terminal Co. in the
transportation of freights, in both directions, between the sald
premises of said Terminal Co. and the aforesald freight statlon of
the said railroad company :

* Now, therefore, In consideration of the mutnal covenants, promises,
and agreements herein contained, the said parties do hereby covenant,
pr?'mlse, a:}d agree to and with each other as follows:

First. The said Terminal Co, will t?ut and maintain Its premiscs in
good order and condition for the reception and delivery of such freights,
and will provide tugboats, car floats, docks, plers, float brid and
inroaches adequate at all times to receive, discharge, transfer, and
deliver such freights loaded or to be loaded in cars under this contract,
gggpmient to accommodate the amount of business hereunder con-

+* Second. Said Terminal Co. will receive at the said float bridges of
sald railroad cotnpa.l:l{'> at its aforesaid frelght station, in cars to be

laced upon its floats by sald railroad comp:;zf. all freights Intended for
elivery at the aforesaid premises of the d Terminal Co., and will
safely carry the same to its said premises, and there make delive
thereof to the consignees. It will also receive and load into cars ail
freights which may delivered to it at its sald premises for transpor-
tation over the lines of sald rallroad com]m.uy and earry and delive
the same to said railroad company upon said Terminal Co.'s floats at th
ﬁuﬁt bri of sald railroad company at its aforesaid freight station.

Third, The responsibility of said Terminal Co. for eastwardly bound
cars and the freights therein shall begin when the cars are p! upon
its floats at the said float bridges at the aforesaid statlon of said rail-
road ‘—'Olnmrl'ls‘, and shall continue as respects the cars until the{ have
been returned by it, loaded or empty; and as respects the freights con-
tained in eastwardly bound cars its responsibility shall continue until
the actual delivery thereof to and acceptance by the consignees at
Brooklyn. Ag respects the freights to be transported westbound, sald
Terminal Co.'s responsibility shall commenee at the time the same Is
received from the consignor at its aforesaid premises and shall eontinue
until said frelghts, londed Into cars, have been brought to the float
bridge of said railroad company at its aforesaid freight station and until
the floats have been attached to the float bridze and the ecars are in
complete readiness for removal from the car floats by said railroad
company.

“ Fifth. The raillroad company agrees to construct and maintain all
necessary tracks, float bridges, approaches, and appurtenances at its
zlggtrreight station to adequately carry out the purpose of this agree-
“ Sixth. Said raiiroad company will pay said Terminal Co. in full for
all its services under this contract, as well as in full compensation for
all responsibility to be undertaken by it in respect to ears and freight,
as follows :

*“{a) For all freights transported over said railroad company’s rall-
roat{ which shall have been received from its connecting lines west of
trunk line western terminl on through rates, or for freight received
by the sald Terminal Co. at its aforesaid premises and destined for
transportation by said rallroad company to points west of sald western
termini on thro rates, excepting grain in bulk, at the rate of 43
cents per hund pounds. It is , however, that whenever the
allowance to Palmers Dock on eastbound or westbound rail-and-lake
traffic or both is reduced from 4% cents to 8 cents per hundred pounds
the same reduction shall be made in the allowanee to Jay Street mi-
nal on rail-and-lake traffic. And it is also agreed that whenever the
allowance for like service on such traffic to said Palmers Dock or any
other Brooklyn termini is increased above the rates herein specifled
the same increase shall be made in the allowance to sald Jay Street
Terminal on such traffic.

“(b) For freight originating at or destined to any of the said west-
ern termini or points east thereof, or billed to or from sald western
termini at local rates, the allowance to sald Terminal Co. shall be 3
cents per bhundred pounds, whether or not the traffic reaches the termi-
nal point through any other of said termini, it being understood that
the western terminal points referred to are as follows: Buspension
Bridge, Niagara Falls, Tonawanda, Black Rock, Buffalo, East falo,
Ruffalo Junction, Salamanca, Erie, Pittsburgh, Allegheny, Bellaire,
Wheelm% Parkersburg, Dunkirk.

“ (e) For ‘not to be graded' graln in bulk, for track delivery in the
borough of Brooklyn, the rate shall be 3 cents per hundred pounds.

*“ (d) For freight which is rated per gross ton, either In official elassi-
fication or In commodity tariffs, the allowance shall be 3 cents or 4}
cents per hundred pounds, regardless of the gross-ton rating.

- * Ed * - - L

“ Eleventh. 8aid rallroad company Iltgl‘eﬁ! that during the continuance
of this agreement the same rates of freight shall prevail from and to
the premises of sald Terminal Co. that prevail from and to the regular
freight stations of said rallroad company in the borough of Manhanttan,
city of New York, excepting when coming from or going to points east
of Susquehanna, In which case floatage shall be added In both diree-
tions, to which the railroad compa.nf shall be entitled.

“ Twelfth. Said Terminal Co. will be responsible for and pay to sald
railroad company all freight moneys and cl as set fortl?ain freight
bills rendered by eald rallroad company for the transportation of east-
bound freights delivered to it, and in like manner shall be responsible
for and pay to sald railroad company all moneys and charges which
have been made ‘?:yable in advance on west-bound freights, all of which
payments shall turned over to said rallroad company in accordanece
with the latter’s customary rules; and, 8o required, the customary
guaranteed bond shall be furnished by the said Terminal Co.

“ Thirteenth. Sald railroad company will provide sufficient cars at all
times for recelvi and taking away the freights hereunder contem-
g‘l):(l,ted (unavoidable delay excepte_), and to sugply all the railway

ks and blanks necessary for the lparpose of the business to be earri
on under this contract, and with all reasonable dispatech to receive and
take away from the sald float bridges at its aforesaid station all the
west-bound freights intended for transportation over its own lines and
its connections.

“ Fourteenth. Said Terminal Co. will insure and keep Insured against
loss by fire and marine risks all freights, cars, and property received
by it upon its floats or its sald premises under this contract so long as
said freights, cars, or property shall remain in its possessiong and until
delive to the conslgnees or to said railroad company as hereinbefore
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provided, including the time such freights, cars, or property shall be
upon its lighterage line; and such insurance shall be for the benefit
of said rallroad company and others as thelr respectlve interests shall
appear, and to an amount and in such manner as shall be satisfactory
to said railroad company.

“ Fifteenth. Sald railroad company will not during the continuance
of this agreement, unless legally compelled to do so, establish or main-
tain any freight stations within the llmits of said Borough of Broukl¥n
between sald Catherine Ferry and sald United States navy yard. n
case of any breach of this condition said Terminal Co. may recover
from said rallroad companry, and the latter shall pay to said Terminal
Co. damages at the rate of $3 for each and every carload, averaged at
20.01;1!i pounds, received or delivered or transported contrary to this
provision.

“ Sixteenth. In case any east-bound freight consigned to stations of
sald railroad company in sald city of New York other than the premises
of said Terminal Co, shall have its destination changed to the premises
of the sald Terminal Co. and be delivered thereat, said Terminal Co.
will, at the request of said railroad company, collect from the consignee
or forwarder the sum of 2 cents per hundred pounds, and such 3 cents
per hundred pounds shall be retained by sald Terminal Co. as full com-
pensation for all services performed by it in such eases, and no other
allowanece shall be made under this contract in such case.

“ Beventeenth. Bald Terminal Co. will furnish said railroad company
with a complete and accurate co‘fy of each and all contracts made by it
with other raiiroad companies during the term of this contract, and the
Erie Railroad Co. shall have and enjoy during the life of this coniract
all rights and privileges granted to any other rallroad by said Terminal
Co. upon as favorable terms, with respect to allowances or otherwise,
as granted to any other railroad company, anything herein to the con-
trary notwithstanding.

* Eighteenth. This contract shall become operative and go into effect
on the 135th day of February, 1906, and shall continue in force until
March 31, 1910 thereafter subject to termination upon 90 days’ notice
by either party.”

The Jay Btreet Terminal serves the shippers of a large and important
manufacturing and shipping territory, including about one-third of the
densely porpnlnted part of Brooklyn. It is the only convenient and
accessible freight station of petitioners for the shippers of that territory.
When it became necessary several years ago for petitioners to establish
and operate publle freight terminals for the service of said territory,
they had no cholee but to enter into a contractual arrangement with
the owner of the Jay Street Terminal for the operation of said terminal
as a public freight station of petitioners. The price of the water-front
property in that section was so high as to be prohibitive. No inde-
pendent terminals other than the Jay Street Terminal were con-
wnionttf— accessible to the shippers of that territory. In no other
practicable way could petitioners in the past, nor can they at present,
serve the large and Important shlppln¥ interests of this section of
Brooklyn than by the maintemance of the Jay Btreet Terminal as a

uhi‘ie freight station of petitioners under and pursuant to sald con-
racis.

Arbuckle & Jamison operate a sugar refinery in the Borough of
Prooklyn, loeated upward of a block from the Jay Street Terminal.
Bhipments are carted from and to the terminal by Arbuckle & Jamison
and handled at the terminal in the same way as the freight of hun-
dreds of other shippers, and the freight charges thereon are collected
from said Arbuckle & Jamison by the Jay Street Terminal in accord-
ance with the regularly published tariffs of petitioners. Approximately
four-fifths of the shipments of sugar made by Arbuckle & Jamison
through said Jay Street Terminal are sold by sald Arbuckle & Jamison
f. o. b. Brooklyn and become the property of the conslginees. immedi-
ately upon delivery to the terminal. During the first six months of
1907 the bills of lading issued by the Jay Street Terminal for shipments
of general merchandise numbered 92,622, of which 3,96D were for
Arbuckle & Jamison sugar and 1,210 for Arbuckle & Jamison coffee,
and the shipments and receipts of said Arbuckle & Jamison constituted
less than one-third of the total tonnage moving through the terminal.
During the same period the number of different consignees who received
frelght at the terminal was about 765, and the number of different
shlpﬂers through the terminal about G560, Theé:roﬁts in the operation
of the Jany Street Terminal on all shipments during the same period
amounted to less than 3 per cent on the Investment, withont making
any allowances for depreciation or interest.

The Federal Sugar llt-ﬂlnil:lgl Co. is a corporation of the State of New
York, having its executive offices at 138 Front Street, In the Borough
of Manhattan, and having its refineries from which it ships all its ont-
bounid products, including sugar, and at which it receives all its in-
bound supplies for the manufacture of sugar and commodities allied
thereto, on the east bank of the Hudson River, within the corporate
1imits of the city of Yonkers, and more than 10 miles distant from the
northernmost boundaries of the lighterage limits of petitioners. Said
refineries are located on the line of the New York Central & Hudson
River Hailroad Co., with which they have switch connections and over
which the Federal Sugar Retining Co. ships the greater part of its out-
put and receives a large part of its inbound shipments. Over this rail-
road, with few exceptions, the rates to I51:::11“91 in the shipping territory
of the Federal Sugar Refining Co. are the same as the rates from the
Jay Street Terminal over the lines of petitioners. In order to make
ghipments of its sngar from Yonkers via the lines of petitioners at the
New York rate the Federal Sngar Refining Co. must deliver such ship-
ments to the New York Central & Hudson River Railroad Co. at Yonkers,
thence to be transported by that railroad to New York, and there deliv-
ered to ({)Etllionem at points within the llghtr_‘rnge limits. Because of
alleged delay in the handling and transportation of such shipments via
the route aforesaid, the Federal Bugar Refining Co. prefers to deliver
raid shlgments directly to petitioners by lighter within the lighterage
limits. Prior to July, 1009, the Federal Sugar Refining Co. of Yonkers,
the predecessor of the Federal Sugar Refining Co., was accustomed to
dellver its shipments at Yonkers to the Ben Franklin Transportation
Co., which transported the same direct to the terminals of petitioners
on the west shore of New York Harbor at a charge to the Federal Sugar
Refining Co. of Yonkers of 3 cents per hundred %mnds.

In the month of May, 1907, the Federal Sugar Refining Co. of Yonkers
filed n complaint with the Interstate Commerce Commission against
P('ﬂtioners. alleging that the complainant, through the Ben Franklin
Transportation Co,, performed the same service on its shipments of
sugar as were said to be performed by the Brooklyn Eastern District
Terminal on shipments of the American Svugar Refining Co. and by the
Jay Strect Terminal on shipments of Arbuckle & Jamison; that the
lighterage limits preseribed by petitioners were unduly discriminatory
in that ¥ did not extend to Yonkers and include the refinery of the
Federal Sugar Refining Co. of Yonkers, and permlitted allowances to be

made on shipments of sugar from the refineries of Arbuckle & Jami-

son and the American Sugar Refining Co., while not so permitting on

the complainant's shipments, because the latter was loecated outside the

l)reﬂcr[bed limits. This Llaractice was sald to result in unjust discrimina-
1

fon and to oblige complainant to pay unreasonable rates. o~
plaint was answered by petitioners, and after due hearing and consid-
eration the Interstate Commerce Commission dismissed sald complaint,

because the extension of petitioners' lighterage limits in New York
Harbor was a matter of business discretion, and said commission had
no authority to require such extension beyond the then prescribed
boundaries, and complainant, being located outside of the prescribed
lighterage limits, was not subjected to unlawful diserimination by rea-
son of the practice of petitioners in affording free lighterage on ship-
ments originating at or destined to points within sald lighterage limits,
while refusing to so afford on complainants’' shipments.

As a device to appear to ship from within the lighterage limits,
within a month after the decision of the Interstate Commerce Commis-
slon above mentioned a new corporation known as the Federal Sugar
Refining Co. was organized, which established its principal office at
138 Front Street, New York Clty, and took over the refineries hereto-
fore mentioned, in the city of Yonkers, and adopted the following
E‘rnctlce_: Contracts of sale or orders for sugar were received at 138

ront Street, and each of said orders was given a separate contract
number, and said order bearing the contract number was forwarded
to the refinery, where the order was filled and the barrels or bags were
stamped with the contract number and placed on a lighter, The ship-
ment bearing the contract number remained intact until it reached the
hands of the buyer. The refinery received shipping instructions from
138 Front Streef, and these sblpping instructions showed the contract
number, the ultimate destination, and the rall line over which the ship-
ment was to be transported. The captain of the lighter of the Ben
Franklin Transportation Co. gave a receipt to the refinery and received
from the refinery a so-called bill of lading, which was a form of rafl-
road bill of lading filled in by the Federal Sugar Refining Co., and
Qeslgnatiyg a_consignment to the Federal Bugar Hefinlng Co., 138 Front
Street, I\e\\: York City, to be transported by the Ben Franklin Trans-
portation Co. and showing the contract number with which the ship-
ment had been marked. This alleged bill of lading was not signed
hﬂ‘ the Ben Franklin Transportation Co. through any of its officers or
the captain of the lighter or by any other carrier. here was nothin
in any of the documents which called for transportation to Pler 24,
North River.

The said shipping instructions sent from 138 Front Street to Yonkers
were to ship to * Federal Sugar Refining Co., 138 Front Street, City.
B. F. T. Co. (B. & 0.),” or other initials representing the Ben Franklin
Transportation Co. and one of petitioners, as the case might be. None
of the Fetitloners could or did perform any transportation service in
connection with the Hen Franklin Transportation Co. between Yonkers
and 138 Front Street, and such shipping instructions were, in faet,
direct{ons to deliver said shipments to the Ben Franklin Transporta-
tion Co. to be lightered and delivered to one of petitioners at its termi-
nal on the west shore of New York Harbor. The practice was for the
lighter of the Ben Franklin Transportation Co, to go to Pier 24, North

River, N. Y., part of which pier is leased to the Ben Franklin Trans-
rtation Co.. where the captain of the lighter called up the office of
he Federal Sugar Refining Co., at 138 Front Street, and reported the

particular shipment then on his lighter. The captain of the lighter was
then handed a form of bill of lading not signed by any of petitioners
and showing the name and address of the consignor as the Federal
Sugar Refining Co., 138 Front Street, New York, Kranklin Street Pler
24, North River. The lighter then proceeded to the rail terminus of
such petitioners as had been previauslg designated in the shippin
Instructions sent to Yonkers, and there delivered the shipment to suc
petitioner and obtained the slgnature of petitioner's agent at sald ter-
minus upon the form of bill of ladiréF theretofore prepared and deliv-
ered to sald captain as aforesaid, and said Lill of lading was stamped
by said petitioner's agent to show the reeeipt of the shipment at sald
station on the west shore of New York Harbor,

Such shipments were handled under contract between the Ben Frank-

lin Transportation Co. and the Federal Bugar Refining Co. for a com-
ensation of 3 cents per 100 pounds, although the contract provides
or a compensation of 4 cents per 100 pounds on sugar lightered from
Yonkers to I'ler 24, North River, payments for sald service being made
to the Ben Franklin Transportation Co. under that provision of said
contract which provides for a compensation of 2 eents per 100 pounds
for sugar lightered from Yonkers to petitioners’ rail termini.

Having established the practice above described, the sald Federal
Sugar Refining Co. filed a complaint in October, 1909, with the Inter-
state Commerce Commission agninst petitioners. Said complaint alleged
in substance that the interstate transportation of the prodvect of the
sald Federal Sugar Reflning Co. began at I'ler 24, North River, Bor-
ouﬁh of Manhattan, a point within the lighterage limits as aforesaid,
and that said Jay Street Terminal is owned and conducted by copart-
ners named John Arbuckle and Willlam A. Jamison, which said copart-
ners owned, maintained, and operated in connection therewith a sugar
refinery at the foot of Jay Street, Borough of Brooklyn; that said
amounts of 3 cents per 100 pounds and 4% cents per 1 pounds were
gaid to said copartners for the ll;ihtering of thelr sugar from Ja

treet, Brooklyn, to the rall termini of Eetltinners on the west bemi

of New York Harbor, and that inasmuch as the sald Federal Sugar
Refining Co. was n competitor of the said Arbuckle & Jamison in the
sugar business, it constituted an undue and unreasonable prejudice and
disad\'antafe against sald Federal Sugar Refining Co. to pay said
amounts of 3 cents and 4} cents per 100 pounds %or the handﬁng of
sugar to sald Arbuckle & Jamison, and not to pay similarly to the said
Federal Sugar Refining Co. Hearings were had before the Interstate
Commerce (‘fommission upon the last mentioned complaint, and subse-
quently the ecommission issued its order against petitioners in the fol-
lowing langunage :

“It Is ordered that the above-named defendants be, and they are
hereby, notified and required to cease and desist, on or before the 15th
day of April, 1911, and for a period of not less than two years there-
after abstain, from paying such allowances to Arbuckle Bros. on their
sugar while at the same time paying no such allowances to said com-

lainant on ita sugar, which said allowances so paid to sald Arbuckle

ros. by sald defendants are found by the commission In sald report to
be unqluly discriminatory and in violation of the act to regulate coin-
merce.

The leave granted by this court allowlng the United States and the
Federal Sugar Refining Co. to withdraw thelr answers and file motion
to dismiss undoubtedly entitles them to be again heard as to whether
the petition states a cause of action, although the record thus presented
is a novel one. We certainly are In no position, after having denled
the motions to dismiss and after the Supreme Court has afirmed our
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action, so far as the granting of the temgorary injunction is concerned,
to now hold upon the same facts that the petitions do not state facts
safficient to constitute a cause of action, merely because the case Is now
submitted for final decision. We are of the same opinion, however, as
when we denled the motions to dismiss on May 22, 1911, but as we did
not at that ttmiflve the reasons which impelled us to make the deci-
sion then rendered, we can now with propriety state them.

The Interstate Commerce Commission In its report and order did not
speeify whether it found a violation of section 2 or section 3 of the act
to regulate commerce, ‘These sections read as follows:

“ Sgc. 2. That if any common earrier subject to the provisions of this
act shall, directly or indirectly, by any special rate, rebate, drawback, or
other device, charge, demand, collect, or receive from any person or per-
sons a greater or less compensation for any service rendered or to be
rendered, in the transportation of passengere or property, subject to the

visions of this act, than it charges, demands, collects, or receives
rom any other person or persons for doing for him or them a like and
contemporaneous service in the transportation of a like kind of traffic
under substantially similar circumstances and conditions, such common
carrier shall be deemed guilty of unjust discrimination, which is hereby
prohibited and declared to be unlawful.

*8gc. 3. That it shall be unlawful for any common earrier subject
to the provisions of this act to make or give any undue or unreasonable
preference or advantage to any particular person, company, firm, cor-
poration, or locality, or au‘v] particular deseription of traffic, in any
respect whatsoever, or to subject any partieular person, company, firm,
col;imration. or locality, or nnly particular deseription of trafiic, to any
undue or unrsnst:‘uable prejudice or disadvantage In any respect what-

Ver.

The language used by the commission would lead to the inference
that it found a violation of section 3, If the facts pleaded, however,
show a violation of either of the above sections, the order must be sus-
tained, and it must also be sustained if based upon a finding of fact,
which we are not at llberlg to review. In the first place, the case must
be freed from matters which eloud the real issue, It is continually
suggested that the arrangement between petitioners and the Jay Street
Terminal may be a scheme to cover a rebate. We are not permitted to
base our ju ent on susplcion, but upon facts pleaded and proven.
Respondents have been given ample opportunity to produce all evidence
within their power for the émrpose of showing that the ?ayments made
by petitloners to the Jay Street Terminal constitute unlawful rebates,
but no such evidence has been produced. On the contrary, respondents
withdrew their answers and now ask the court to decide the case upon
the facts stated in the petition. Surely upon this record the court
ought to be relleved of presuming that the contracts made by petitioners
witgl t:she Jay Street Terminal are a cover for the payment of unlawful
re .

Again, the performance of the Ben Franklin Transportation Co. at
Pier 24, North River, is a play in which the episode is lost in the dé-
pouement, It is a plain device and subterfuge indulged in on behalf
of the Federal Sugar Refining Co. for the purpose of making it seem
that sugar which is being lightered from Yonkers, N. Y., 10 miles north
of the lighterage limits established by petitioners, was in fact shipped
from Pler 24 by a delivery of the same at that point to the petitioners,
when the uncontradicted record, as admitted by the motions to dismiss,
shows that the petitioners have nothing to do with the sugar of the
Federal Sugar Refining Co. until it reaches the New .Terse{- shore and
is there delivered to petitioners. Courts of equity, looking through
mere forms to the substance of things, ean not, nor ought they be asked
to, found their judgment upon a plain subterfuge. No sugar is tendered
by the Federal Sugar Refining Co. to petitioners at Pier 24. On_ the
contrarl{. the Ben Franklin Transportation Co., ncting for the Federal
Sugar Itefining Co., refuses to tender it there and allow it to be taken
by petitioners, but insists upon transrortmz it itself to the rail terminl.
The statement of facts makes it plain that the Federal Sugar Refinin
Co. transports Its sugar direct from Yonkers to the Jersey shore, an
we must find as a matter of law that the transportation of Federal
sugar by petitioners does not commence until it is delivered to them at
their rail termini. The facts do not bring the case within the ruling
of the Supreme Court In Gulf, Colorado & Santn Fe Rallway Co. v.
Texas (204 U. 8., 403).

We must indulge in the presumption that the commission found noth-
ing unlawful in the payments made by petitioners to the Jay Street
Terminal under the facts appearing in the record, or it would not have
framed its order in the alternative. (Penn Refining Co. v. W. N. Y. &

. R. R, Co., 208 U. A,, 208. East Tenn., ete.,, R. R. Co. v. Interstate
Commerce Commission, 181 T. 8., 1. Interstate Commerce Commission
v. Loulsville & Nashville R. R. Co.,, 190 U. 8., 273. Louisville & Nash-
ville R. R. Co. v. United States, 19T Fed., 58-60.)

There can be no doubt as a matter of law under the facts admitted
that transportation by petitioners of freight delivered to them at the
Jay Street Terminal commences at sald terminal and that the services
performed Ia’ the Jay Street Terminal are transportation services, In
our disposition of the case we make no distinction between the Jay
Street Terminal and Arbuckle Bros, but treat them as the same
entity in legal effect. It then appears that petitioners under their re-
spective contracts are paying the Jay Street Terminal for a terminal
service and also for the transportation of freight from the terminal to
the Jersey shore. Providing this charge is resmsonable, and there is no
suggestion that it is not, we understand the law to pez‘-mitl?]g‘clh pnsy.

ment. (Central Stock Yards Co. v. L. & N. Rallway Co.,
668. R. R. Cbm. of Ky. v. L. & N. Rallway Co.,, 10 1. C. C. Rep., 178.
attle v. C, B. Q. R. R. Co.,, 11 1. C. C. Rep., 277.

Ralisers As:;'ml
. 15, act to regulate commerce, as amended. Central Stock Yards
N, Ry. Co., 118 Fed., 113; afirmed, 193 U. 8., 568. (Cov-
'!.'£.s. Co. v. Kelth, 139 U. 8, 128, Butchers & G. Stock
. & N. R. R. Co., 66 Fed., 35. United States v. Delaware,
Co., 40 Fed,, 101. Consolidating Fordg. Co. v. Southern T. Co,
1. C. C. Rep., 182. Excursion Car Co. v. Penn. R, Co., 3 I. C.
C. Rep., 577. In re Transportation of Fruif, 10 I. C. C. Rep,, 360, F.
H. P Co. v. Unlon Pac. R. Co., 176 Fed., 400 ; affirmed, 222 1. B
43, Interstate Commerce Commission v, Diffenbaugh, 222 U K., 42.)
This case is In no way parallel to the case of Union Pacific Railway
Co. v. Updyke (222 U. 8., 15). The Jay Street Terminal is one of the
public terminals of petitioners, and it is owned by Arbuckle Bros. The
ayments made by petitioners to the Jay Street Terminal are for the
ferm!nnl and transportation services performed by it in connection with
all freight shipped from or delive to sald Jay Street Terminal. It
so happens that Arbuckle Bros., who own and operate the terminal,
also are shippers, and only In this way can it be said that they receive
payment for transporting their own sugar. In order to make the case
arallel to the Updyke case, it would have to appear that the Federal
ugar Refining Co. also owned and operated for petitioners a public
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terminal for the receipt and delivery of freight within the lighterage
limits and that the Federal Sugar Itefining Co. had sugar of its own
which It transported to the rails of petitioners, together with other
freight. If the case stood in such position, under the Updyke case it
might be necessary to hold that the petitioners must make the same
ayments to the Federal SBugar Hefining Co. as to Jay Street Terminal.
ut the always-present fact Is that the Federal Bugar Refining Co.
does not own and operate any public terminal for petitioners, nor does
it transport a pound of sugar from any terminal within the lighterage
limits to the rail termini of petitioners. There is no room for the court
to enforee equality between Arbuckle Bros. nand the Federal Sugar Re-
fining Co. as to payments for the transportation of their sugar, for the
reason that the position in which the court finds the respective parties
to the controversy will not permit. We find Arbuckle Bros. owning
the Jay Street Terminal, used as a public terminal of petitioners within
the lighterage limits. We find the Federal Sugar Refining Co., with
its refinery at Yonkers, 10 miles north of the lighterage limits, owning
and operating no public terminal for titioners and tendering peti-
tioners ne freight at any of their public terminals. 8o that we can
not see how any violation of either section 2 or sectlon 3 can le predi-
cated on the facts stated in the record.

But it iz claimed that this is true: That it costs the Federal Sugar
Refining Co. 3 cents per hundred pounds more to get its sugar to the
Jersey shore than it does Arbuckle Bros. This could be avolded in
part if the Federal Sugar Refining Co. would tender its sugar for
shipment over the rails of petitioners at any of the terminals of peli-
tioners within the lighterage limits, many of which are much nearcr
Yonkers than the Jay Street Terminal or even Pier 24, North River.
And we must not forget in this connection that the Federal Sugar
Refining Co. voluntar located its refinery at Yonkers, and if it
thereby has subjected itself to some natural disadvantage it can not
call upon the courts to remed}y it. The commission recognized this
fact when it refused to compel petitioners to extend their lighterage
limits so as to include the Federal sugar refinery. It is apparent from
the record that the sole disadvantage of the Federal Sugar Refining
Co. results from its location outside the lighterage limits, and that It
Is in mo way injured or prejudiced by the fact that Avbuckle Bros.
own the Jay Street Terminal,

For the rcasons above stated we are of the opinion that the order
of the commission was in excces of its power, and that it ought to be
permanently suspended and enjoined. And it is so ordered.

Mack, Judge, dissenting :

The commission in its report does not elcar]{ indicate whether it
deems the transportation of the Arbuckle sugar to beﬁin in New York
or in Jersey City. It Is conceded by counsel that this is a question
of law to be determined by this court. As to goods shipped by
Arbuckle Bros. to others than themselves as conslignees, there would
seem to be no room for doubt, for whatever may be the llability of the
Jay Street Terminal toward such consignees, clearly the railroad com-
panies are llable to them as common carrlers at the latest from the
time of the deliverg of the goods into the cars and the issuance of the
bill of lading in their name by their authorized agents in New York.
I concur in the conclusion of the majority of the court that this trans-
portation begins in New York.

As to the comparatively small percentage of shipments of which
Arbuckle Bros. are the consignees as well as the consignors, this would
seem to be equally true. The title thereto could be transferred by them
immediately after the bills of lading are issucd, and In that event the
rallroad companles would again clearly be liable as carriers to the
assignees, even though the goods had not yet actually moved from
New York. And the retention of title thereto by Arbuckle Bros. during
the time that they, acting as agents for the railroad companies, are
transpnrting them to Jersey City under the contract by which they
agree to indemnify the rallroad companles against their own acts, and
thereby to release them, in a sense, from the obligations which they
would ordinarily incur as common carriers foward the owners of goods
carried, would not of itself change the transaction from a transporta-
tion service performed h{ the railroads through their agents, the
shippers, into an accessorial service rformed_ by the shippers solely
on their own account, payment for which would be illegal, irrespective
of any unjust diserimination that might result therefrom.

1 concur, too, in the opinion of the majority of the court that
Arbuckle Bros. and the Jay Street Terminal are to be {reated as identi-
cal. When two Individuals form two firms in which each is Interested
in the same proportions, the one to refine sugar, the other to operate
a terminal station and to transport goods for rallroads, the two firms
do not thereby become so distinct and separate for every purpose as to
legalize a payment to the latter firm for earrying the former's product,
if such payment would be illegal as unjustly diseriminatory when made
directly to the former firm. The commission was, therefore, fully justi-
fled in this case in dealing with the two firms as one.

The question before this court then is, Could the commission reason-
ably find that payment to Arbuckle Bros. for getting sugar manufac-
tured by them from a point within the lighterage limits to Jersey City;
that is, for performing a part of the railroad companies’ transportation
service (a panyment permitted by section 15 of the act, subject to regula-
tion by the commission as to its reasonableness), would operate as an
unjust discrimination against the Federal Sugar Neflning Co. unless a
similar payment were made to the latter company for gett[nﬁnsugar
mnnum% s e?d by it from another point within the lighterage limits to
Jersey

If ‘the Federal Co. had its refinery at Pler 24, and If Arbuckle
Bros. operated their wharf only as a Erivate and not as a public
station, and if the allowance made to them for carrying their sugar
to Jersey Clity were no more than the bare cost of the service, the
commission would be justified in finding that a refusal to make a
gimilar allowance to the Federal Co. and the offer to give it in lieu
thercof free lighterage of its sugar would result in an unjust dis-
erimination against the Federal Co. (Union Pacific Rallroad Co. v.
Updike Grain Co., 222 1. 8, s

Do the facts, first, that the Federal Co.'s refine
that It brings its goods to Pler 24 primarily or seolely to get them
within the lighterage limits, that it has never demanded and does not
want free lighterage from Pier 24, and that as a result thereof the
transportation of its goods by the railroads begins in Jersey City; or,
second, that Arbuckle Bros. are employed by the ecarrlers to operate
thelr wharf as a public terminal station, and to transport therefrom
to Jersey City not only their own but others’ goods, necessarily render
the circumstances such that the commlission in the reasonable exercise
of its powers could not find them to be substantially similar?

z) ?g this case were based on the grant of free lighterage to Arbnckle
Bros. and the failure to grant it to the Federal Co., the latter would
of course, have no grou for complaint unless it really wanted and

is at Yonkers,
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offered te avall itself of such free lighterage. But when, as here, the
complaint is based on the nt to the one and the denial to the other of
the privilege, not of free , but of itself 'orming for com-
pensation the transportation ce from within terage limits

the situation

to Jersey City, it is no answer to assert that at
of the two is n slmlhr transportation for the one beginnin
at New Y and for tue other at Jersey The charge is that thlf

dissimilarity is due not te t.he voluntary

“of the es but te the
very discrimination sought te be removed as if the

unjust, and that

same privil were granted the Federal Cu as 1s xmted ]
Bros.—that to trn.mlfo rt 1ts goods from a point in the lighterage
limits to Jem?y City in its own or hired lighters, net at its cost, ut as

u&‘ com:taenéamd agent of the railroads—Iit would be ready, willing, and
able 50 to do.
this court must find that there is no substantial basis for the
commission’s view that the Federal Co. was shipping and, on a grant
of like privilezes to those accorded Arbuckle Bros., would be Teady
to ship from Pler 21, If the facts stated in the ltlon necessarily lead
to the conclusion that the shipment is and woul direct from Yonkers,
a point without, and not from Pler 24, a nscint w‘lthtn the lltht&l'm
1imits, to Jersey City, there would be an € case.
opluion, however, that this court should not so hold.

The railroads are not concerned with the histo of goodﬁ uﬁcﬂsﬁ
{{“(} S rtgtlgu. 23&:11}“Hffumr:lam perfum tm- com

0., e85 are re

sation that part of the :;e:'v!r.!';n which r:ﬁ'ron ‘gau
offer to begin the earrlage in New York lnstead of 1n }mw Jel‘! have
made transportation service, it can not be material to Ta lfﬂﬂd!
how the goods get t othapolntw’lmrel:hiamﬂcelstnbegtn hether

it be by rall, barge, or wagon. The s are to be tendered to them
at that point. only transpo on with which we are here com-
cerned, is to begin there.

at by the railroads,
The barze that brings the
np to the dock at Pier 24.

Federal Co.'s sugar from Yonkers is tied
The sugar i.n then just a8 much within the

Jighterage limits as if It were d . When the barge
is so tied up a shi who wants aml hlmseJot the ﬁ-ee-]l terage
offer conld assu do so. The raflroads make this offer to the Fed-

eral Co. now, an offer which would be illegal if the goods could not be
considered to be wuhln the lightemge limits and if the interstate trans-
portation necessarily began at Yonkers. If the refinery were sitnated in
ew York Ciiy, a few blocks off the water front on a small canal or
creek large enough only for rowboats, the com y .clenrl conld bring
its gr:joda bi; am a boa:. ttl': tge dock and put ters without
first dumping m on e
Of cumg:e, it the present time the Federal Co. can not offer the goods
to the railroads at Pier 24. As it does not want free ]ightemr:e, amd
as the railroads will not accept them at Pler 24 b mmlréﬁ
regular agents or th.rough the Federal Co. itself, ac elr agm
the bills of lading, and permitting the Co. as
paid t thence to trans r.*, them to Jeuc{nll;‘ity er covenants
similar to those found in the Jay sn-eet T 1 contracts, it would
soem to be utterly mlm for the to do an g more than
it is doing. It says: ‘' Our ar is at Pler 24; It alrwd
in lighters ; we wnnt bﬂls of Ia u:ﬁor the throug: h trans
tihis point, and we demand, for ilar com ntluu.
performing a
erage point,
to that which you
In the optnion
the Federal Co

ed by the cnmmlssion in the origina
involving only the extension of the lighterage 1

and based prlmu-ﬂy on an alleged violation of mtlon 3 of the ac&
rtance was attached to the concession of counsel that the F aul

0. would not be any better off if the Jay Btreet Terminal were owned

by the railroad com with the implieation that in l;hlt event the
allowance weuld be cnt and only free 1 tarcgran he re-

nnery at Yonkers would, of course, éui’wnrl er the disadvantage

of having te bring its to Piler
e s was brought by the Federal Co.

The present pi
not in the capaclty of Yonkers refinery, primarily to prevent, as between
gection 3, but in its capacity

locallties, the un hiprejudiee tm‘bma.m b
of a vendor and shipper of sugar from Pler 24, primarily to prevent
as against it the unjust discrimination forbidden on 2 of the
y in that capacity is it to be dealt with in case, and there-
fore it is i.mmte_rlll how, whence, or at what cost it gets its sugar to
that pler.
(2) Can
crinination escape

e Bri
e 1 case brought g

the “consequences of thelr aet by combining

of the transportation service, that between wﬁr
ter 24, and Jersey City 2 privilege substantially ]

rment for the transportation service with payment for other work-
T thorewith?

that in and of itself has no necesary connection
That ArMuckle Bros. run & public wharf as
companies, that their compensa

ts of the raflroad
on ef remt and

as terminal managers and tramsporters, that the ammmt paid per 100
peunds for sugar may be far beyond a falr Emt for that particular
aervk:e. and may be made so because a simil ment per 100 pounds

¥ be far below a falr payment for similar serv
(In not. in my judgment, render the d
ing the trs.miportaﬂm of the r to Jersey
those at Pler 24 as to justif; is con.rt in ho z
slon, in the rusmmble exercise of its powers, coul
anjust di tion resulted from the payment to Arbuckle Bros. and
the refusal to nmkn a slmilar paymmt to the Federal Co. If the com-
mission could reasena ry g0 find, ord,ar can not be annulled merely
because the members of this murt ve reached a different con-
clusion had they been a As 0o
The fact that the contn between the JaJ Btreet Terminal and the
raumds, by which the Arbuckle private docks were made public termi-
stations and thm allowances were defini fixed, were made dur-
the session ess which enacted the He
wn{lch aimed more eﬂ!eci vely to prevent certain illegal
fore secretly indulged in for the benefit of large m
and the furtber fact that the

that the
Inatory and therefore illegal pa
In my judgment, the peulmn shoult! be dismissed for want of equity.

AMr, SIMPSON. I also offer in evidence the opinion of the

Supreme Court in the fuel rate case, which will have to be
copied out of the book I have here, which comes from the library
comected with the Senate. It is Two hundred and twenty-fifth
United States, page 326.

The opinion referred to is as follows:

[U. 8. B. Exhibit AAA]
ScreeME COURT OoF THE UNITED STATES,
{No. T19.—October term, 1911.)

The Interstate Commerce Commission and the United States, a llan
v. The Baltimore & Ohio Rallroad Co., the Penhsylvnnllp
Co., et al Appesl from the Unhied States Comimerce C
s (June 7, 1912,)
question in the case is whether railroad cempanies may cha o
t rate for the transportation of coal to a 723 point tg railrrng:ds
mthmd.t:‘o?:gi shippers, the coal being Intended for the use of the raii-
The Iuterstate Commerce Commission held that a cha f n diferent
mta m :f:ﬂ:nh;wrul dlm-lnu orlnaﬂclm u:ga!nst other ashlp'p?r!i oma made an
cessation rge. The t orde
wa: enjoined %:ry the Comme:li.:ﬂfﬂ. AT x
&: number ot railroads are petitioners and we shall refer to them as
companies

The cum] ies attack in their petition the order of the Intersiate
mission on several grounds, which my be summarized as
fanaws The movement of coeal traffic frem the point of origin to the
point or nts of junction to receiving carriers is different from the
movement of coal te be delivered loeally at snch functiun ts.
“The t otwﬁvmedbythemm ublished un the act to
rgulste commerce ch apply aﬂ& n coul not intended for
se by consuming rallroa bscs, FO to the carrler itseif.
It the coal be shipped under a thrnugh mte applicable to other coal the
actual rate upom which it moves to the rails of the consuming road is
the division of the through rate going to the reads over w“hldz the
truffic moves to the junction point with the rails of the consuming road.
iTt:: division of the rate beyond that point goes to the consuming road
All but an inconsideralile pa.rt of such coal is and intended
for use as fuel in locomotives. st:dnm are often many, and
the funr s oyl é“’po-;ﬁt" the f“”?‘sﬁ“mm”‘ ) et
a 8 Do a e time o nt to
atwhat t a carload of coal will be need ad. mdeonnt

poin
rate they must be billed and transported the thro
rate is published. FEven if a centrally lomtedp?listributm; {I.Nl for ?ﬁ
be established, and all shipments billed on a through r:.te

there must be a reverse movement of the coal between that point

point of junctien,

The fact that fuel coal on the line of a consuming carrier s not
erned Ly the published rates makes the commercial competitive condi
different between such coal and other coal. The value to the shipper is
not the same or measured same condltions. is no competi-
tion between the fuel coal and other ceal

Because of the circumstances and conditions differentiating the traflie
in fuel coal the companies have for a number of years past published and
filed, as required by law, separate tariffs of the rates to be char
recefved by tham for the t mtlon o! nm:h coal from 1utx of ori-

to the jumction paint ef d
fi's vary 1n their defi tim of the
rates apply, but in uch case thu ¢ is such that it would move in
| reality under the published through rates but would move under the
conditiens which have been stated. Some of the tariffs apply
mlxtuculintendedforusenndnseﬂtohcmo fuel. The rates
the tarifis are epen and avallable to all ronncemlndahlp
pera lf the shipments be made under the special tions stated.
rgni 1910, the Interstate Commerce Commission, of ite own
muﬁnn. instituted an mquiry under an order of that date entitled, * In
the matter of restrictive rates,” docket No. 3053, mld.ng the Baltimore
& Ohle and the Pennsylvuln Rn.ﬂrm Coa. th
The other oommn!es rom time to dmitted as interveners.
Testimony was taken, ment heard, and the commission entered the
order complained of Ln ich the commission required the com to
cease and on er hdom May 15, 1911, and for a of two
years to abstain from using the tariffs on fuel coal sta

The commission erred in its construction of the act to regnlate com-
merce in that it held the and circumstances found by it did mot
distin, fuel coal from other coal, and that the t conditions ef
their portation were not in law ces and conditions neces-
gary or proper to be cemsidered in applying the provislons of section 2

parties guilty of what would otherwise be an unjust ﬂ:’- dr{he

act.
The commission erred in holding that the rates on fuel coal under sec.
tion 2 should be mo more nor less than rates for shipmen
coal from the same poiut of origim for local delivery at the junetion

point, the circumstances and conditions showing conclusively that the

ces dnm in the transportation of them, respectlveiy. are not alike
nor substantlally similar, within the meaning of the act to regulate
commerce.

The commission erred in holding that fuel coal should be trans-
forted under through rates. v.hn: other coal, and that it was unlawful

carriers to pul ngi
rates gui.n],' tc the l.lm
byltlnlts a comimon carrier. A.nt.hatnthechar
en such terminal carrl.erg line muset be borne by it, the commission
erred in holding that such circumstance did not dmerenﬂata the
traffic in such coal from the traffic in other eorl, and did not consti-
tute a substantial difference under section 2 in the conditions of trans-

purtat.i

e commission erred in holding, farther, that any difference in the
tariﬂ for fuel coal and mnet a n{ppllcahle to all other ceal was unjustly
ﬂinerimlaatorr in violation

penrs on the face of the report of the commisslon, It is all
t.hlt itpprmeeded nklns the order upon its view of sectlons 2 an
8; that it did not ﬁnd necessary to consider any ¢ tariff or
tariffs or the rates named thereby; that the ﬂ.t!!ereme in econditions
aﬂectl the raspact.ire tariffs could not be considered as

nd it is alleged that the findings of the are ﬁndingl

ot l,nw. as well in regard to the viclation of the section of the
act as In regard to wviolatlom of the second section. Irreparable dam-
age 15 alleged, and the alternatives presented of des!st.inz from the
carriage of fuel coal at tbe expense of fhe loss of Ln.r? and valu.nb!u
revenues or acce cgtlng d.lviniom of h rates on both fuel coul and
other coal, whi will |§ com es, as originating or interme-
diate cnrriers. a much lower compensatipn for both classes of tiaffle
than they are new recelving and would continue to recelve but for the

order of the mmmlsnlon
loss will amount to many thousand dollars.
There will be lm. it ia alleged, to the producers of fuel coal who hawve
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gold coal under contracts for future delivery at junction points, and
loss also to producers and shippers who depend on the railroad-fuel
business to enable them to operate thelr mines at all.

A final decree is prayed for the annulment of the order and a tempo-
rary Injunction enjoining and suspending it pending final hearing and
determination,

The petition was supported by aflidavits made by a number of coal
producers and shippers,

The answer of the Imterstate Commerce Commission is directed prin-
cipally at the third paragraph of the petition, and charges against it
as follows: Its allegations relate to comparisons hetween coal, on the
one hand, consigned to a railroad company, and coal, on the other hand,
consigned to some other party. The former is called railroad-fuel coal;
the latter is known as commercial coal. In each Instance, however,
regardless of the consignee, the point of oriﬁln and the point of desti-
nation of the shipments is the same, but the rate charged for trans-

orting fuel coal is much less than the rate exacted for the transpor-
ation of commerelal coal over the same line, in the same direction, and
between the same Ints. Schedules or tariffs e31’0\-'1(11:13 for su.ch
differences in rates have been heretofore established and put in force
and are now maintained and enforced by the companies.

Where the destination 1s a junction which is a point of connection
hetween the lines of two or more of the companies, the movement of
conl, fucl and commercial, is the same, except that at such destination
the cars containing fuel coal are ordinarily placed upon what is called
an exchange track, which i{s used in common by the connecting carriers,
while the cars containing commercial coal are usunllf placed upon the
side track of the delivering carrier. The cost of delivering both kinds
of coal is ﬁmtctimlly the same, depending upon the nature of the de-
livery facilities furnished by the companies. Therefore, the cost of
delivering fuel coal may be and is less than the cost of delivering
the commercial coal, but the reverse ls sometimes the case. It Is
alleged, however, that such differences are similar to differences per-
talning to some shipments of commerclal coal compared with other
shipments.

enerally what Is called “ free time " is allowed by the companies;
that is to say, a certain period of time for unloading the coal is allowed.
If the coal Xs unloaded within that time, no charge is made for the
use of the car. If that time be exceeded, a charge of $1 for each day
or fraction of a day In excess of the * free time,” known as a demur-
rage charge, is exacted by the companies, while the compensation paid
by one carrier to another carrier for the use of a car owned by the
latter Is 25 cents a day. Where the coal transported is fuel coal no
“frep time’ is allowed, nor is such demurrage charge exacted or col-
lected. These differences, however, are offset, and mueh more than off-
set, by !the differences In the rates of transportation between the differ-
ent coals.

Where the destination of the shipment of coal Is not a point of connec-
tion between the lines of two or more of the companies the circum-
stances and conditions pertaining to the transportation and delivery
of coal are the same as above described, except that at such destina-
tion there are no exchange tracks used in common by two or more of
the companies. Where the shipment passes over more than one line of
railway to such destination, delivery by one of the companies to another
is made In the same way and under similar circumstances and condi-
tions, regardless of whether the coal be fuel or commercial.

The lower rates established by the companles and applied by them to
the transportation of fuel coal are not open allke to all shippers, but
are, by reason of the schedules and tariffs above mentioned and Db
reason of the ijctlceﬁ of the companies, confined to shippers of fuel
coal and denied to shippers of all other coal, including commercial coal,

The commission denles the errors attributed to it, and alleges that its
report shows as follows: * We have never held that the local rate to
the junction point must be pald on shipmenis that are going beyond
that point. hat we have said is that the local rate to the junction

int shall be the same for all shippers to that point, and that the
ﬂl]mu h charges on shipments going beyond the junction point shall be
allke for all shippers to the same destination.” £

The commission alleges (somewhat singularly, on information and
belief) that it considered all facts, circumstances, and conditions per-
tinent to the subject matter of the order, including degrees of dlfference
and distinction, and each and all of the tariffs and rates of the com-
panies which are affected by the order, and did not entertaln the opinion
attributed to it, that the facts, circumstances, and conditions affecting
the particular trafic could not be lawfully considered by it as distin-
gutsgﬂ'Jg the traffic in railroad-fuel cosl from the traffic in other coal. -

It is alleged that the traffic Is interstate, and that fuel coal as com-
pared with other coal, including commercial coal, is a like kind of
traffic; that the services performed by the companies in connection
with the transportation of fuel coal as compared to the services per-
formed by them in connection with the tramsportation of other coal,
Including commercial coal, are alike and contemporaneous, and are per-
formed under substantially similar circumstances and conditions. Itis
hence alleged that the companies are violating sections 2 and 3 of the
interstate-commerce act.

The final allegation of the commission is that the matters are within
its jurisdiction, and that therefore the correctness of its findings is
not open to review In the Commerce Court or any other court.

Mr. Justice McKenna, after stating the case as above, delivered the
opinion of the court:

The case involves the consideration of sections 2 and 3 of the inter-
state-commerce act. Section 2 provides that if any common carrier
shall directly or indirectly charge or receive from any person or persons
a greater or less compensation than it charges or receives from any
other person or persons * for doing for him or them a like and con-
temporaneous service in the transportation of a like kind of traffie,
under sustantially similar ecireumstances and conditions, such common
carrier shall be deemed guilty of discrimination. =* =* ="

Section 3 Is directed agalnst giving preferences or advantages to
persons, localities, or descriptions of traffic in any respect whatsoever
and sobjecting any person, locality, or traffic * to any undue or un-
reasonable prejudice or disadvantage in any respect whatsoever.”

The companies contend that the commission applied these sections to
the fancts found by the commission, none of them being disputed, and
that, therefore, the findings of the commission are conclusions of law.
On the other hand, the commission charges that its findings are those of
fact and exclnslve]y within its jurisdiction, and not open to review by
the Commerce Court or any court. Many of its assignments of error
are expressions of this view. The other assignments assert In various
ways and with many shades of particularity that the Commerce Court
errcd in disagreeing with the commission in regard to the traflics in
the different coals, not only in its decision, as indicated in its in ngc-
ndag-

tion, in the matters affecting such traffic, but in substituting its
ment for that of the commission.

The facts are certainly undisputed, or, to (Put it differently, the cir-
cumstances and conditions which determined the order are certainly
not in controversy ; and while certain general inferences are disputed
which may be called inferences of fact, yet we think “ power to make
the Drﬂe.l:, and not the mere uxgediency of havlng made {t, is the
gquestion ™ presented. (Interstate ce Commi v. Illinois Cen-
tral R. R. Co., 215 U. 8., 452, 470.}] In other words, that the guestion

by the petition is that the order of the commission was not
administrative, but proceeded from a construction of sections
3 as applicable to the conditions which affected the traflic in
the different kinds of coal and that the different charges for transporta-
tion constituted violations of those sections. The Commerce Court,
therefore, had jurisdiction of the petition and jurisdiction to enjoin
the order of the commission if the court considered that the order
would cause irreparable i.njur{. Section 3 of the act creating the Com-
merce Court gives that court the power to * enjoin, set aslde, annul,
or suspend any order of the Interstate Commerce Commission, in a
suit brounght in the court against the United States.” Whether the
court erred in its judgment is now to be inquired into.

In its most abstract form the simple statement of the controversy Is
whether the companies may charge a different rate for the transporta-
tion of fuel coal to a given point than for the transportation of comi-
mercial coal to the same point. But when we depart from the abstract,
complexities apfear and attention Is carried beyond the consideration
of points equally distant, shippers equally ecircumstanced and traffic
affected by similar circumstances and conditions. It is asserted that
there are disparities between the traffics and qualifying circumstances
which the commission disregarded and, in error, held that trafie in
fuel coal should not be distingulshed from the traffic in commercial coal.

The commission insists upon the slmyllcity of the problem and con-
tends that there is nothing in the conditlons of the traffic which dis-
penses with the clear le%al duty of the companies under the interstate
commerce act to carry for all ahl{:pers a!i.é): The commission says:

We have never held that the local rate to the junction point must be
pald on shipments that are going beyond that point. What we have
said is that the local rate to the junction point shall be the same for
all shippers to that point, and that the through charges on shipments
golng beyond the“ju.nction point shall be allke for all shippers to the
same destination. Its gosition thus c:i:ressed the commission has
supplemented, we are told by the companies, by its conference ruling
No. 324, published June 19, 1911, as follows: “ Division on company
coal.—Upon inquiry, held that it is unlawful for carriers to make
special and discriminatory divisions of joint rates upon locomotive fuel
as between an originating or participating carrier and a purchasin
carrier, 1In the dlvision of joint rates a railroad must Ee treate
precisely as any other shipper is treated, and the commission will
regard aby speclal division as a device to defeat the ublished rate. All
divisions upon fuel coal must be made in good faith without respect
to the fact that one of the carriers is the purchaser of such coal.’

The issue of principle between the commission and the companies s
very accurately presented, and we come to consider whether there are
differences in the traffic of fuel coal which distinguish it from traffic
in commereial coal, and which, as contended by the companies, make the
trafic dissimilar in circumstances and mndi{lons, or whether the op-
posite is true, as decided by the commission.

The circumstances and conditions which may so far be considered as
distinguishing traffics so as to take from different transportation
charges the vice of ibreference have been deseribed by this court. In
Wight v. United States (167 U. 8., 512, 518) it is said: “ It was the
{.mrpose of the sectlon (2) to enforce equality between shippers, and
t prohibits u{ rebate or other device by which two shippers, shippin
over the same line, the same distance, under the same circumstances o
carriage, are compelled to pay different grices therefor.”” These words
are given more precision by the declaration * that the phrase, ‘ under
substantially similar circumstances and conditions,’ as found in section
2, refers to matters of carriage, and does not include competition.”
And this was repeated in Interstate Commerce Commission #. Alabama
Midland Railway Co. (168 U. 8., 161, 166). The facts in both cases
give significance to the rulings. In the first case the charges to the
shippers were the same, but one was given extra facilities: in the
second case the extraneous effect of competition was excluded as an
clement in the application of the section. There is also example in
Interstate Commerce Commission v. Delaware, Lackawanna & Western
Railroad Co. (220 U, 8., 235). It was there held that a carrief could
not look beyond goods tendered to it for transportation in earload lots
“to the ownership of the shipment” as the basis for determining the
a?ptlcat[on of its established rates. Do the ecircumstances and con-
ditions in this case give a greater power of discrimination and justify
the lower cha:('Fe to railroad-fuel coal? It is admitted that the fact
that a railroad is the shipper or consumer is not a circomstance or
condition that affects the carriage, nor can the different uses to which
the coal may be put, and it would seem necessarily that any other
extraneous condltion or circumstance counld have no greater potency.
Once de&mrt from the clear directness of what relates to the ecarriage
only and we may let in considerations which may become a cover for
preferences. Ma{ a carrier look beyond the service it is called upon to
render to the attitude and interest of the shippers before, or their
attitude and interest after, transportation? It must be kept in mind
that it is not the relation of one railroad to another with which we
have any concern, but the relation of a railroad to its patrons, who
are entitled to equality of chnrigs. iSee I'ennsylvania Rallroad Co. v.
International Mining Co., 173 Fed., 1.)

But what are the differences in the traffics which are asserted by the
companles? We have already condensed them from the pleadings, but
we may use the expression of their ultimate elements by the companles,
omlttin§ for the time being. the physical differences in facilities. They
say: “ When the railroad-fiel coal is consigned to the junction poinf,
as va[ded in the present system of tariffs, the circumstances and con-
ditions that differentiate this traffic from the traffic in commercial coal
consigned to the same point are:

*“1, The fuel coal so shipped is not in competition with the com-
mercial coal consigned to the same point.

“2 It Is in competition with other eoals eoming:-upon the line of
the consuming road at other points with which the commercial coal is
not in competition.

“ 3. The transportation service is dlfferent in that commercial coal
at the junction point has reached the point of use, while railroad-fuel
coal reaching the consuming railroad at the junction point is still sub-
ject to a transportation service before reaching the point of use—a
transportation under the ‘commodities clause’' and ndt under tariff.”

These elements the commission disregarded, it is contended, and that
while it found a similarity in the traffics it did not consider or disenss
the two most important features of difference—* the two features"
which make the traffics unlike; that is, that railroad-fuel coal * does
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not come Into competition with the commercial coal, and is In competi-
tion with c¢oals coming on the railroad’s line at other points.” But
such features do not affect the carriage, quality, or alter the essential
gervice, which is to get an article from one place to another. The
greater or less inducement to seek the ce i8 not the service. Such
competition, therefore, is as extraneous to the transportation as the
instances in the cases cited. And egoally so is the other * feature,”
that the fuel coal may be destined for consumption beyond the junction
point. The circumstances do not alter the faet that It and commercial
coal go to the same point and are delivered at the same point. There
is, it is true, a difference in the manner of delivery, depen upon
the Idurerence in the facilitles possessed by the railroads and other
consignees.

The commission, as we have seen, especially disclaimed holding that
the rate to the Encﬂon int must be clssid on shipments golng beyond
that point, and insisted t it only h that the char to that point
should be the same to all shippers, and rates through that point should
also be the same to all shippers. And the com ion said that the
testimony established that the service as to the coals was alike when
they rego beyond the junction point. The commission, meutorfﬁ con-
slde alone the service, disregarding circumstances and condltions
which were mcre accldents of it and had relation only to the respective

shippers,

lgut the companies say, in criticism of the reasoning and order of
the commission, they are permitted to do indirectly what they wamt to
do djmu{ﬁ that an en.s{ way of evasion of the prohibiting order is to
make a joint rate from the point of origin of the fuel ecal to its polnts
of consumption, and thereby be enabled “ to charge a lower ra Io_r'
the fuel coal than for the commercial coal between the same points.
And further, in display of the easiness with which this ean be accom-

lished and “ how readily the commission's order lends itself to manipu-
rntion of rates,” they say that they have only to publish a nominal
delivery point beyond the real delivery polnt, publish a rate to that

int which they do not intend to charge and eall their actual rate to

he junction point, on the {jal circumstances and conditions, a
“ division." ﬁ‘ohey then ask if "s%.? commission can so easily ju 1;5

rate for a good purpose, wlll not ingemious trafic agents
operators do the same for their own perverse ends?" If such a situa-
tion artfully produced be used as a device for giving preferences, the
commission m sht be able to find some means to defeat it. At present
we must regard its possibility as relevant as exhibiting a misconception
of the commission’s pu.rPose- The commission has not said what the
rate should be, nor has it said, as we have seen, that the local rate to
the junction point should be the same as the rate beyond that point.
The commission has ordered equality and struck down what it deemed
to be preferential cha even though they were made undér formal
tariffs, If there may gal or illegal evasion of the order, we may
wonder at the controversy. If the erence between the effect of the
order and what the companies can do or want to do, be, as is contended
a “question of words'"—a * question of the nomenclature to be used
in tariffs ''—the order of the commission may still be valid. Tariffs
are but forms of words, and certalnly the commission, in the exercise
of its powers to administer the interstate commerce act, can look beyond
ahe forms to what caused them and what they are intended to cause and
0 capse.

There are other contentions or rather phases of those that we have
considered and which seek to further emphasize the strength of competi-
tiom as a ecircumstance or condition differentiating the traffic. For
instance, it is urged that the shipment of the fuel coal to a
rallroad * for the use of that rallroad " makes the t ¢. And,
further, that * a raillroad is not a person,” but is * rather in the nature

of a geographical division and extends through long distances.” Push-
ing argument or illastrations further, it urz:ﬂnthat a road
company may be distinguished from the p! g, the road
itself, and may be a locality where a commodity is used, like “a river,

tial rates to accom-

a county, or a city,” and be entitled to pi
te Case (162 U. 8.,

modate competitive conditions. The Import

IBT{ is invoked as analogous. We can not accept likeness nor
distinetions which are d to establish it. The railroad com can
erences

not be put out of view as a favored shl'ptper. and we see many d
between such a shipper receiving coal for use in its locomotives and a
nation as the destinatlon of goods from other nations for distribution
throughout its expanse on through rates from points of oriﬁn.

The peint is made that “ the commission’s method of fillng fuel-coal
rates ia 1llegal under section € of the interstate commerce act and under
the Elkins Aet,” and the later act and section 6 are guoted in illustra-
tion. The rather vagtole argument which is urged to support the point
lands in the proposition that the right to violate the law as to prefer-
ence in rates is justificd by the law in its ragulrement of the filing of
schedules of rates However, counsel say that “ it all goes back to the

same prjnicrglﬁ ' ¢ dealt with under point 1.” We have sufficiently dis-
cussed point 1.

The of the Commerce Court is reversed and the case remanded
with directions to dismiss the petition.

True copy.

Test.

Clerk Supreme Court, United States.
Mr. SIMPSON. I also offer in evidence, but I do not care
to have it even printed in the Recorp, the record in the cireuit
court of appeals in the Marian Coal Co. against Peale, having
taken therefrom the whole of the evidence that was objected to
when it was suggested before.

[The matter was marked “ U. 8. 8. Exhibit ZZ."]

Mr. SIMPSON. I also offer in evidence a certificate from the
District Court of the United States for the Middle Distriet of
Pennsylvania, showing all the cases which appeared in that
court in which the Lehigh Valley Coal Co. or Lehigh Valley
Rallroad Co. were parties interested during the time Judge
Archbald was a member of that court.

The certificate referred to is as follows:

[U. 8. 8. Exhibit BBB.]

IN THE PISTRICT COURT OF THE UNITED STATES FOR TIIE MIDDLE DISTRICT
OF PENNSYLYVANIA.

I, G. €. Beheuer, clerk of the above-named eourt, do hereby certify

that the docket entries in the cases hereto attached are the only cases
in which the Lehigh Valley Rallroad Ce. or the Lehigh Valley Coal

15 a party which were
as judge of the Distrl
trict of Pennsylvania.

nding during the term of Hon. R. W. Archbald
Court of the United States for the Middle Dis-

be:?'gl.ml? li'l 12.‘“ and the seal of sald court, this 27th day of Novem-
[sEaLn.] G. C. ScorUER, Clerk.

The following Is a part of the docket entries:
terIr: ;amliiuunie 8. Harrls v. Lehigh Valley Coal Co. No. 9, October
R R R i
endant : W r i Pa.;
Willard, Warren & Kna n%cmtui:,sl’a. e T
Beptember 15, 1904. Prmcipe for summons In assumpsit and plain-
ﬂg: statement. Summons issued returnable first Monday of October

next.
g:gggmgf 35, 1004, Tromiont et cogidoged R ILTLES Da
mber 28, "
Woodward for defemn?pe R R ey it
October 16, 1905. Amendment to plaintifi's statement (allowed).
mh?‘vember 28, 1905. Additions and amendments to plaintiff’s state-

en
March 5, 1906. Continued on account of plaintiff’s sickn
October 15, 1906. Continued to Octobero 25,11%06.! i
March 4, 1807. Jury called and sworn.
March 13. 1907. By agreement, a juror is withdrawn and the case is
continned to February term, 1908,
tified from the record this 27th day of November, 1912.
[sEAL.] G. C, Scuevex, COlerk.
Per 8. W. Horrorp, Depuly Olerk.
Now, 27th March, 1908, the above case is hereby dlscontinued.
Warsox, DIEHL & WATSON
Attorneys for plﬂ‘ﬂﬁﬂ'.
J. B. WooDwARD,
For defendant.
Certified from the record this 27th day of November, 1912,
[sEAL.] Q. C, ScEEUER, Clerk.
Per 8. W. Horrorp, Depuly Clerk.

—_—

IN THE Cincrrr CoprT OF THR UNITED STATES For TR MIDDLe
ISTRICT OF PENNSYLVANIA.

In re Robert Smallcomb v. mﬂ{%_nanmad Co. No. 115, Octo-
y [

DOCKET ENTRIES.

October 9, 1907. Praecipe for summons in tre
Bummons issued returnable first Monday of Novem

October 16, 1007. Summons returned served and filed.

October 15, 1907. Precipe for appearance of Willard, Warren &
Enapp, for defendant.

November 13, 1907. Plea: “ Not Embt:y.“
y ;f:mr ezgzltil:?i?g. IASBd! n;llt o%: L h.twmﬁ;a. Onrgermot cot?rt 1!;
owing wal o ea “ Nof "oa ea
abatement. FPlea In abatement. i ng p
February 20, 1908, Depositions.
February 28, 1908. Jury called and sworn (see minutes).
March i1, 1908, Jury ealled and sworn (see minutes).
iia.rﬁhllf. ".;1903. Juror w:thdi:t“ and case mllg:tied. S ST

r , 1908. Order of co directing case mar 8-
continued. Discontinued.

Certified from the record this 27th day of November, 1912,

[sEAL.] G. C. SCHEUER, Clerk.

Per 8. W. HOFrFoRrp,
Deputy Clerk.

ass and statement.
r, next.

IN tER CincUuir COURT OF THR UNITED STATES ¥OR THE MippLm
DISTRICT OF PENXSYLVANIA.

In re Charles D. Eeating v. Lehigh Valley Railroad Co. No. 146, Oec-
tober term, 103& %

DOCKET ENTRIES.

Lk July 11, 1908. Pracl for summons in trespass and statement.
Summons {ssued returnable first Monday In Aun , next.

iu.l:r 1:,5].903. gummonls mt{urned served an ‘nle&_.‘ W &

5 " . Prec| 'or appearance o llard, arren

mﬁ‘f Esqs., for dgfendagg. St

August 14, 1908. Plea: “ Not gullty.”

Se%iomher 20, 1908. Precipe for appearance of M. J. Martin, Esq.,
for plaintiff.

October 20, 1009. Depositions of Willlam Simons and Walter T.
Sullivan, taken before May Thornton, a notary publie, ete.

October 22, 1909, Jury called and sworn.
October 26, 1909. Verdict for defendant.
Certified from the record this 27th day of November, 1912.

[8Ear.] G. C. Scarvre, Clerk.
Per 8. W. Horrorp,
Deputy Clerk.
Mr, SIMPSON. I also offer in evidence a letter from Judge
Mack to Mr. Bruce, dated December 12, 1911, and the reply of
Mr. Bruce to Judge Mack, dated December 15, 1911, in relation
to the Louisville & Nashville case, and the reply of Judge Mack
to Mr. Bruce, dated December 22, 1911,
Mr. Manager STERLING. Those letters we ask to have read,
Mr. President.
Mr. SIMPSON. Yery good, sir. Before I offer any others,
then, I will wait until they are read.
The Secretary read as follows:
[U. 8. 8. Exhibit CCC.]
UXITED STATES COMMERCE COURT,
Washington, Decewmber 12, 111
ey Brucs, Esq.,
Lincoln Bank Building, Louisville, Ky.
Dean Mz. Beoce : In the testimony before the commission in the New
Compton stated that he would

Ormﬁoblm-uontﬁumn case Mr.
furnish a copy of the Cocley adjustment of 1886, 1 can find nothing
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of this kind in the files. I{f vou can secure me a copy of the Ogden
and Cooley teports I should be greatly obliged to you.
Very truly, yours,
JuLiax W. Mack,
JWM/AHM

[U. 8. 8. Exhibit DDD.]
DeceMBER 15, 1911,
Hon. Jurrax W. MACK,
Judge of the United States Commerce Court,
Washiagton, D. C.

Ay Deaz Jupse: I have yours of the 12th instant referring to Mr.
Comprton's testimony before the commission in the New Orleans-Mobile-
Monigomery case and in which you call attention to the fact that he
sgid e would tur’?i%h l? copy of the Cooley adjustment of 1886, but
that you ¢an not fin o

!L'm)xr wiil find the Ogden and Cooley awards set forth in full in the
testimony in the present case before the examiner of the circuit court,
first, in the testimony of T. C. Powell, page 26, beginning at line 29.
and then again in the testimony of Mr. C. B. Compton, page 152,
line 1, ete; *

But thinking it possible; as there are five judges of the Commerce
Court, that yon may not have the entire record before you, I inclose
you a copy of the two awards.

Yours, very truly, HeLM BRUCE.

HB-W.

[U. 8. 8. Exhibit EEE.]

Li Co., M. W. & R. W. Mack,
(Thenggftmﬁgmm}r{“ﬁﬁmoﬁ 2‘:3;??.“011[0. J. W. M, Traction

%cuiltllng. Fifth and Walnut Streets, Cincinnati.)

DeceEMBER 22, 1011,
i bf:g'iauiramg, Louisville, Ky.

DEAR ME. Bauce: Thanks for your letter and the inelosure. It has
been some time since I went through the testimony in the eircult court,
and when I wrote you I had forgotten that this material was there.
I had been going through the testimony befors the commission
and had falled to find it ‘“‘",‘é&? ttie;enrlore made the request,

Thm\‘%"r? {3\:‘31;.0;0{:0;:. i % ’ Juriax W. Mack.

Mr. SIMPSON. I also offer in evidence, sir, a letter from
Mr. Bruce to Mr. Worthington, which was produced before
the Judiciary Committee and kindly produced by the managers
the other day at our request. That is the one Judge CLAYTON
handed to me the other day.

Mr. Manager STERLING. We object to this—a letter writ-
ten by Mr. Bruce to Mr. Worthington.

Mr. WORTHINGTON. This is a letter that Mr. Bruce wrote
to me just after he had been examined as a witness before the
Judiciary Committee, in which he makes some statements that
he evidently wished to reach the committee in regard to this
correspondence which he had with Judge Archbald. I turned
it over to the committee, and it remained in their possession
until it was produced here at our request. I think under the
circumstances the Senate ought to have the benefit of Mr.
Bruce's statement, which he made to the Judiciary Committee
at the time in explanation of this transaction.

The PRESIDENT pro tempore. Does counsel claim that it
is admissible under the rules of evidence?

Mr. WORTHINGTON. I could bardly say it is strictly ad-
missible, but I think, under the rules under which we have
admitted some papers here, in general fairness to everybody
it might go in.

My attention is called to the fact that in his festimony here
Mr. Bruce was asked about that letter, and he said:

I think the facts I stated in that letter are material, if I may be
permitted to say so, to this matter you have under consideration, be-
cause it states the attitude of the parties upon the guestion on which
Judge Archbald wrote to me,

So it was referred to and made a part of his testimony here.

The PRESIDENT pro tempore. The Chair does not feel at
liberty to admit a document if it is not regarded as legitimate
evidence. Of course, if the Senate desires to receive it, it is
in its power so to direct.

Mr. Manager WEBB. Mr. Bruce has been on the witness
stand since writing the letter, and he could have been interro-
gated about it if it was desired to do so.

Mr. SIMPSON. Mr. Wess forgets that the letter was mislaid
by Judge CrayroN and was not produced unfil next morning.
It was no fault of Judge CrayTow, and I am not making any
complaint, but we did not have it here when we wanted it for
that purpose.

Mr. Manager CLAYTON. In reply to that, I may say that
when counsel asked me for the letter I produced it as soon as
possible. Mr. Bruce had not left the city. It is a matter which
has no proper relation to the case, anyway.

Myr. SIMPSON. I do not think it is admissible evidence if
it is objected to, and I can not insist on it.

The PRESIDENT pro tempore. The Chair would have no
right to admit it.

Mr. SIMPSON. I offer in evidence the opinion of the Inter-
state Commerce Commission in the Louisville & Nashville Rail-

rg:ltlid(}o. case, referred to by Judge Archbald while upon the
8 o

The PRESIDENT pro fempore. Does counsel desire to have
it read?

Mr. SIMPSON. I do not think it is necessary to have it read
at this time.

The PRESIDENT pro tempore. It will be incorporated in
the record without being read.
The opinion referred to is as follows:
Before the Interstate Commerce Commission.

New Orleans Board of Trade (Limited) v. The Louisville & Nashville
Rallroad Company. Nos. 1310, 1313, and 1328.
Submitted Februnary 10, 1909. Decided November 28, 1909.
REPORT AND ORDEE OF THE COMMISSION.

1. Defendant advanced its rates on certain classes from New Orleans
to Mobile and Pensacola to make the sums of the locals equal the
thmgfh rates from New Orleans to Montgomery, Selma, and Prattville
via Mobile and Pensacola : Held, That the rates resulting from said
advance were unjust and unreasonable.

2. Former rates have been in effect, substantially unchanged, for
over twenty years, and there was no evidence that they were not com-

pensatory.
3. Neither by comparison with other rates nor by any facts appeari
are the advanced mg shown to be reasonable. iyt o 4

4, The through rates from New Orleans via Mobile and Pensacola to
Montﬁome.r , SBelma, and Prattville on certain classes held to be unrea-
sonable and excessive and reduced to the sum of the locals.

John A. Smith, for complainant.

Ed. Baxter, W. G. Dearing, and Sloss D. Baxter, for defendant.

REFORT OF THE COMMISSION.

Clements, commissioner:

August 13, 1907, the defendant advanced its rates on cortain
classes from New Orleans, La., to Mobile, Ala., and Pensacola, Fla., and
on the same date a revision of the tariffs of said defendant became
effective, which resulted in an Increase of rates upon ecertain commodi-
ties and a decrease in rates upon certain other commodities from the
same point of origin to the same destinations.

The ecomplainant attacks the advanced rates on traffic to cach of
these destinations In separate proceedings as unreasonable and unjust
in and of themselves, and as unduly Prajudlcial to the commereial
interests of the city of New Orleans and its merchants.

The complainant also attacks, In a separate proceeding, the through
rates from New Orleans to Montgomery, Selma, and Prattville, Ala.,
on substantially the same grounds,

The defendant, admitting the advance in its rates substantiaily as
alleged, denies that they, or any of them, are unreasonable or unjust.

The 'three cases are interdependent. fn that attack upon the local
rates from New Orleans to Mobile and Pensacola, respectively, involves
the through rates from New Orleans to Montgomery, Selma, and Pratt-
ville, and the attack upon the sald through rates from New Orleans
to these Alabama destinations involves the local rates from New Orleans
to Mobile and Pensacola. The three cases were heard together and will
be disposed of in a single report.

The advances in the class rates to Mobile and to Pensacola, respee-
tively, as follows:

Local ratles.

NEW ORLEANS TO MOBILE.

Class.
1|2|3|4|5|6|A|B|Cc|D|E|H|F
August 13,1807 . . . ...... 50|30 /38|31 [27|16|12|15|128 (10|20 (18| 25
Prior to August 13,1907.| 50 | 37 [ 25 | 18 |15 |15 {12 |15 [ 12} | 10 |15 |18 | 25
AdVEnee.....o...- 131312 1 i 5|_|.

NEW ORLEANS TO PENSACOLA.
August 13,1907.... ... 55|45)38 (31|27 (16|18 (18| 15|13 (25|25 | 30
Prior to August 13,1907.| 55 | 45 | 85 (25 |20 (15 |18 | 18| 15|13 |25 | 25| 30
Advanee.........feeecfo..| 3| 8| 7 II|

|

Freight transported over defendant’s lines from New  Orleans to
Montgomery, Selma, and Prattyille, and adjacent territory basing upon
these points, is routed via Mobile or Pensacola, and prior to August 13,
1907, defendant’'s throngh rates from New Orleans to sald ints, in
certain instances, exceeded the sum of the locals from New Orleans to
Mobile or Pensacola added to the local rates from these points to Mont-
gomery, Seima, and Prattville.

The excess of the through rates over the sums of the locals was ex-
actly identieal In each instance with the advances as shown by the
above tables, namely, in classes 2, 8, 4, §, 6, and E to Mobile, and in
classes 3, 4, 5, and 6 to Pensacola.

The following table shows the difference between the through rates
and the combinations prior to said advances:

Table of rates.

e NEW ORLEANS TO MONTGOMERY AND SELMA, VIA MOBILE.
Class.,
1|2 |383|4|6|6|A|B|C|D|E|H|F
............... 70 |68 |56 |47 |36 |24 127 | 20|16 |44 |35 | 32
Combination........... 100 | 77 | 55 | 42135 |35 |27 |35 262239 |37 | 85
Advance.........| ..z 2 ol B Sk p il PR Sl s L I S
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Table of rates—Continued.
NEW ORLEANS TO MONTGOMERY AND SELMA, VIA PENSACOLA.

A|B|C|DIE|H|F

Thwogh: oo 80 |78 | 68 | 55| 47| 36
Combination....... .-.-| 105 | 85 | 65 | 49 | 40 | 35 38| 29|25 |40 | 44
PV LT TR T PR e ) S N

{24|27| 20|16 |44 ]35| 22
| 33 54
!
|

NEW ORLBANS TO PRATTVILLE, VIA MOBILE,

63 |55 44|20 |52(25 [21|40| 40| 42
50 (43|43 (32| 40|31 |27 |4a|e2]| 65
‘T.

13]1z| 1 I_i .....

NEW ORLBANS TO PRATTVILLE, VIA PENSACOLA.

|
Effective Aug. 13,1007.. 117 | 95 | 76 | 63 | 55 | 44 | 38 | 43 30 49| 70
Priorto Aug. 13,1907...| 117 | 95 | 73 | 57 | 45 | 43 |38 |43 | 34|30 | 54|40 | 70

Advance......... ’ 3’_}._‘ ) ] [ P ) R S [

The effect of the advance was to equalize the sum of the locals with
the through rates from New Orleans to Montgomery, Selma, and Pratt-
ville, but the through rates from New Orleans to Montgomery, Selma,
and I'rattville were not changed, nor were the local rates from Alobile
and Pensacola to Montgomery, Selma, and Prattville disturbed.

Prior to August 13, 1907, shi%pers. in order to get the benefit of the
lower combination, sometimes & Ipi)ed loenlllv; to Mobile and then re-
Bhyfged to Montgzomery, Selma, and Prattville.

e defendant concedes that one of the objeets of the advance was to
keep the locals from being used to cut the through rate, and the evi-
dence corroborates this position, and it is obvious that this was the
underlying reason for the advance.

Transportation between New Orleans, Mobile, and Pensacola was con-
ducted wholly by water carriers until about 1871, when carriage Eg rail
was inaugurated, and shortly thereafter the defendant acquir the
railrond which had been built from New Orleans to Mobile and Pensa-
cola, and has operated the same continuously to the present time as a
part of its system.

The earliest rail class rates applying via this route, as shown by this
record, were established in 1887, and they remained substantially un-
changed until the said advance of August 13, 1907. Comparison of
water rates issued by, the Moblle & Gulf Steamship Co., effective in
1907, and the rail rat rior to the said advance, from New Orleans
to Mobile, is shown as follows:

Class,

1|2|3|4|]5|6|A|B|C|D|E H|F

Rafl rates.....c....a.ae 50|37 |25|18 |15 |15 (12| 15|12 |10 (15|18 | 25
Water rates............| 4 |33|31|27r|23|12}10)12]13 8|16[14| 10

In the competition between the rail and water lines the tariffs show
the rail rates ranged generally higher than the water rates, except in
the third, fourth, and fifth classes, under which classes the bulk of the
freight carried between these two cities would move. There was some
testimony to the effect that formerly the rail rates were not maintained
as published when competition was severe with the water lines, neither
is it certain that the rates announced by the water lines were main-
tained. At all events, water transportation gradually declined, and at
the date of the hearing carriage b{ water was very infrequent and cut
but little figure as a competitor with the defendant, Some of the rea-
sons for the decline and practical disa rance of water transporta-
tion, as disclosed by the testimony in t case, in addition to the re-
sults of the competition with defendant, are the slower service of the
water lines, the labor troubles in connection with loading and unload-
ing the vessels, inconvenient loading and unloading places for shippers
as compared with centrally located freight stations and branch rail-
roads to warehouses, and the want of proper docking facilities.

The advances shown from New Orleans to Mobile of 2 cents on the
second class, 13 on the third, 18 on the fourth, 12 on the fifth, 1 on
the sixth, and 5 on class E were severely felt by certain shippers In
New Orleans shipping to Mobile and adjacent terrifory, and espe-
cially those engaged jobbing canned goods, lard, flour, coffee, oil,
crackers, pickles, vinegar, beans, ete. ew Orleans 1s an important
distributing market for canned beans, handling, perhaps, from 400 to
500 carloads per year, and the increase in the rate on this article is
extremely burdensome, if not practically prohibitory of shipping into
New Orleans and out to Mobile.

The rate on paper was advanced from 18 to 31 cents, and that on
stovepipe, tinware, tubs, and galvanized fron tubes from 18 to 31
cents, and it was shown that the manufacturers would have to absorb
this advance. It was also shown that the advance of the rates en
furniture, iron beds, etc., practically closed out the business with
Mobile, as better rates were made from other manufacturing points,
such as Atlanta, High Point, and Winston-Salem, N. C.

The rates on bags, burlaps, gunny, and jute were advanced L. C. L.
from 15 to 27 cents, and this was vigorously opposed. Strong protest
on account of alleged dlscrimination against New Orleans was made
with reference to cotton goods, it being asserted that other manu-
facturing points are given more favorable rates. Some of the rates
upon cotton goods are as follows:

New Orleans to Montlgamer% 821 miles, 55 cents; Montgomery to
New Orleans, 38 cents; New Orleans to Mobile, 141 miles, 31 cents;
Mobile to New Orleans, 18 cents; from Virginia and North and South
Carolina points to Montgomery the rate is 43 and 48 cents; Augusta
to Montgomery, 346 miles, 35 cents; Augusta Lo Mobile, 536 miles, 40

cents; New York to Montgomery, 69 cents; Boston to Montgomery, 60
cents; New York to Mobile, via water, 40 cents: Doston to Mobile,
via water, 40 cents; New York to New Orleans, via water, 40 cents;
New Orleans to New York, via water, 80 cents.

In many other instances on both class and commodity rates the
advances caused serious interference with business and have pro-
duced loud ﬁmtests on the part of the merchants shipping from New
Orleans to Mobile and points basing thereon.

- ]',ll‘hc advance of the rates from New Orleans to Pensacola was as
ollows :

Three cents in the third class, 6 cents in the fourth, 7 cents in the
fifth, and 1 cent in the sixth class. This advance was not as heavy
or as injurious to the merchants in New Orleans in their trade with
Pensacola as the advance to Mobile, but they strongly protested
agninst it, and it was shown that, proportlonately, like conditions
resulted from said advance as were produced by the increase in the
rates to Mobile.

The rates from New Orleans to Mobile and Pensacola have been
in effect, substamtially unchanged, for over 20 I‘eam. and there was
no evidence that they were not compensatory. 'They exceed the rates
from New Orleans to other water transportation points, e. g., Natches,
Vicksburg, Greenville, and Memphis, where the distances are much
greater. They also exceed the rates from Nashville, Memphis, Cin-
cinnati, and Louisville to points where the distances are approxi-
mately the same. The rates between New Orleans and Mobile and
New Orleans and Pensacola in both directions were identical until
this advance occurred, which has disturbed the relation of rates
between points where geo%zaphical and commerclal conditions would
seem to demand that they put on an equality, not only with respect
to the trade and commerce wlth each other, but also with respect to
the outbound rates to the southeastern territory. Between other
cities, e, g.,, New Orleans and Memphis, New Orleans and Greenville,
New Orleans and Natchez, New Orleans and Vicksburg, the rates
are the same in both directions.

With respect to the through rates from New Orleans to Montgomery,
Selma, and Prattville, and to the southeastern territory, it was shown
that the merchants of New Orleans have heretofore made Ineffectual
efforts to secure better rates to this territory, as heighrgr rates were In
effect from New Orleans to this territorg than existed from distributing
centers at greater distances west and north of sald territory, the
situation being such that New Orleans was cut off from the trade of
this section as to many products and greatly restricted and burdened
as to many others on account of the high rates of transportation.

The manufacturers and shippers of oil, paper, stoveplpe, tinware
galvanized tube, furniture, soap, window glass, paints, hardware, an
other articles of like kind in daily use testmed that tEey were unable
to trade In the Montgomery and Selma territory on account of the high
rates, and that upon former occasions they had made speclal efforts %o
build up a trade with cities located In this territory and points basing
thereon, but in every instance they were compelled to abandon the
fight on account of better freight rate concessions from other markets,
though at greater distances.

With respect to practically all of the commodities above enumerated,
schedules of comparative rates and distances were filed corroborating
complalnant’s contention.

The rates from New Orleans to Montgomery, Selma, and Prattville
are higher in all the classes than the rates from other points typical
of the situation in the southeast to Montgomery, Selma, and Prattville,
whera the distances are greater, e¢. cg.. Brunswick, Ga. ; Savannah, Ga.;
Charleston, 8. C.; Wilmington, N.C.Yand Nashyille, Tenn. From New
Orleans to certain stations just outside of Montgomery, on the Mobile
& Ohio Railroad, the rates are less than the rates to Montgomery, and
from some of the Virginla cities to Montgomery and Selma the rates
are less than from New Orleans to Montgomery and Belma, though
more than twice the distance. The rates from North Atlantic ports to
points In southeastern territory basing on Montgomery are more favored
when length of haul and the number of llnes over which the traffic
must be transported are taken Into consideration, and the rate in cents

er ton per mile on the average of the first six é:lasses is much greater
rom New Orleans to Montgomery, Selma, and Prattville than they
are from Memphis, 8t. Louls, and Louisville to said points,

The Cooley arbifration of 1886 has been strongly urged by defendant
as a reason for the nonreduction of the present advanced rates. This
arbitration established a relation of rates as between the several Ohlo
and Mississippi River crossings, applying upon products from the ter-
ritory north and west of those rivers destined to southern and south-
eastern territory, by fixing a basis for making rates from these several
basing points to the southeastern territory with the object of maintaln-
ing an equitable relation and ﬁuallty of the basing rate as between
sald points on goods transport to southeastern territory, but we do
not understand that this arbitration undertook to fix the actual rates
for carriage from the several g points to destinations in this terri-
tory. However, if such were the case, the building of new railroads,
competition, and other causes have forced many departures from the
adjustment and the rates made under it, until it has become materlally
altered, and it is inevitable and proper that It should yleld to meet new
and changed conditions.

It was stated by the principal witness for the defendant that between
points on its line where the through rate exceeded the combination of
rates from point of origin to a competitive point and from sald com-
petitive point to destination that shippers were glven the benefit of the
combination rate, and this provision appeared in special circulars and
was very generally observed as a rule for the adjustment of freight
rates; and such having been formerly the custom of the defendant, it
would seem now to work no especlal hardship upon it to reduce rates
to the basis of the former combination.

Upon full hearing and consideration of all the facts, clreumstances,
and conditions appearing, it is the oplnion of the commission that the
advance in these rates upen classes 2, 3, 4, §, 6, and K, from New
Orleans to Mobile, and upon classes 3, 4, 5, and 6, from New Orleans
to Pensacola, effective .&uq:st 13, 1907, was not justified, and that the
increased rates resulting therefrom are unjust and unreasonable to the
extent that they exceed the former rates in effect immediately prior to
August 13, 1907, on the said classes.

The commission is also of the opinion that the through rates here-
tofore stated, in effect from New Orleans to Montgomery, Selma, and
Prattville, on traffic moving through Mobile to =ald destinations, are
unreasonable and unjust as applied to said classes to the extent that
said through rates exceed the combination of locals from New Orleans
to Mobile and from Mobile to said destinations, immediately prior to
August 13, 1907, viz: Class 2, 2 cents; class 3, 18 cents; class 4, 13
cents; class b, 12 cents ; class 6, 1 cent; and class E, i cents; also that
the through rates from New Orleans to Montgomery, Selma, and Pratt-
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ville, on trafic moving through Pensacola and thence to said destina-
tions, are unjust and unreasonable to the extent that they exceed the
amounts of the combination of locals from New Orleans to Pensacola and
and from Pensacola to sald destinations, respectively, which were in
effect immediately prior to August 13, 1907, viz: Class 3, 3 cents; class
4, 6 cents; class 5, 7 cents; and class G, 1 cent, s

It is our conclusion, therefore, that the rates on classes 2, 3, 4, b, 6,
and B, from New Orleans to Mobile, should not exceed the followlng
sumgs: Second eclass, 37 cents: third class, 25 cents; fourth class, 1
cents ; fifth class, 15 cents; sixth class, 15 cents; class E, 15 cents;
that the rates on classes 3, 4, 5, and 6, from New Orleans to Pen-
sacola, should not exceed the foi]‘owiug amounts: Class 3, 35 cents;
class 4, 25 cents; class 5, 20 cents; class 6, 15 cents; that the rates on
classes 2, 3, 4, 5, 6, and E, from New Orleans via Mobile to Mont-
gomery and Selma, should not exceed the following amounts: Second
class, 77 cents; third clags, 55 cents; fourth class, 42 cents; fifth class,
35 cents; sixth class, 35 cents; Class E, 39 cents; and from New Or-
leans via Mobile to Prattville should not exceed the following amounts:
Class 2, 8T cents; class 3, 63 cents; class 4, 50 cents; class §, 43 cents;
class 6, 43 cents; and class K, 44 cents; and that the rate from New
Orleans via Pensacola to Montgomery and Selma should not exceed the
following amounts: Class 3, 65 cents; class 4, 49 cents; class.- 5, 40
cents ; and class 6, 35 cents; and that the rates from New Orleans via
Pensacola to Prattville should not exceed the following amounts: Class
3, 73 cents; class 4, BT cents ; class 5, 48 cents; and class 6, 43 cents.

In regard to the commodity rates attacked in these %roneed!ngs
certain adjustments and changes have been made therein by the de-
fendant since the institution thereof with the view of correcting in-
equalities or excessive charges found to exist, which adjustments and
changes are admitted to have removed the cause of complaint to some
extent. It is imﬁ)ract!mble in the present state of the record to deter-
mine satisfactorily what other changes, if any, respecting commodit
rates should be made. These cases will be retained therefore for suc
further investigation and consideration of commodi
the facts and circumstances may seem to require.

An order will be entered in accordance with the foregoing conclusions.
ORDER.

At a general session of the Interstate Commerce Commission, held at
its office in Washington, D. C., on the 26th day of November, A. D. 1909.
Present : Martin A, Knapp, Judson C. Clemen Charles A. Prouty,
Francis M. Cockrell, Franklin K. Lane, Edgar Clark, James 8.
Harlan, commissioners. X <
No. 1310,

NEw OrLEANS BOArD OF TrADE (LIMITED)
v.
LovISVILLE & NASHVILLE RAILROAD COMPANY,
No. 1313.
Bame
v
Bame.
No. 1328.
BaMmE
v,
HAME

These cases being at issue upon complaints and answers on file, and
having been duly heard and submitted by the parties, and full in-
vestigation of the matters and things involved havingz been had, and
the commission beinﬁ of the o‘pinion that the ndvance in these rates
upon classes 2, 8, 4, 5, 6, and I, from New Orleans to Moblle, and upon
classes 3, 4, §, and 6 from New Orleans to Pensacola, effective August
13, 1007, was not justified, and that the increased rates resulting there-
from are unjust and unreasonable to the extent that they exceed the
former rates, in effect immediately prior to August 13, 1007, on the
said classes, and that the through rates in effect from New Orleans to
Montgomery, Selma, and Prattville on traflic moving through Moblle
to said destinations are unreasonable and unjust as applied to sald
classes to the extent that said through rates exceed the combination of
locals from New Orleans to Alobile and from Mobile to sald destina-
tlons, immediately prior to August 13, 1907, viz: Class 2, 2 cents:
class 3, 13 cents; class 4, 13 cents; class 5, 12 cents; clags 6, 1 cent;
and class E, 5 cents; and alse that the through rates from New
Orleans to Montgomery, Selma, and Prattville on trafiec moving through
Pensacola and thence to said destinations are unjust and unreasonable
to the extent that theg exceed the amounts of the combination of locals
from New Orleans to Pensacola and from Pensacola to said destinations,
respectively, which were In effect immediately prior to August 13, 1907,
viz: Class 3, O cents; class 4, 6 cents; class 5, 7 cents; and class 6,
1 cent; and having made and filed a report containing its findings of
fact and conclusions thereon, which said report Is made a part hereof.

It is ordered that the Loulsville & Nashville Railroad Co., defendant
in the above-named cases, be, and it is hereby, notifled and reguired to
cease and desist on or before the 1st day of Februar{;: 1910, and for a
period of pnot less than two years thereafter, abstain from charging,
demanding, Collecﬂ!!i,n or receiving for the transportation of traﬂgc
from New Orleans, ., to Mobile, Ala., rates and charges in excess
of the following amounts: Class 2, 37 cents; class 3, 256 cents; class 4
18 cents; elass b, 15 cents; class 6, 15 cents; class B, 15 cents; and
from New Orleans, La., to Pensacola, Fla., rates and charges in excess
of the following amounts : Class 3, 30 cents; class 4, 25 cents; elass b,
20 cents; class 6, 15 cents; and from New Orleans, La., via Mobile,
to Montgomery and Selma, Ala., rates and charges in excess of the
following amounts: Class 2, 77 cents; class 3, b5 cents; class 4,
42 cents; class 5, 85 cents; class 6, 85 cents; and class E, 39 cents;
and from New Orleans, La., via Mobile, to Prattville, Ala., rates and
charges in excess of the following amounts: Class 2, 87 cents; class 3,
63 cents; class 4, 50 cents; class 5, 43 cents; class 6, 48 cents: and
class E, 44 cents; and from New Orleans, La., via Pensacola, to Mont-
gomery and Selma, Ala., rates and charges in excess of the followin
amounts: Class 8, 65 cents; class 4, 4D cents; class 5, 40 cents; an
class 6, 35 cents; and from New Orleans, La., via Pensacola, to Pratt-
ville, Ala., rates and charges in excess of the following amounts:
E&nss 2 73 cents; class 4, 57 cents; class 5, 48 cents; and class @,

cents,

It Is further ordercd that these cases be retalned for such further
Investigntion and consideration of the commodity rates involved herein
as the facts and clreumstances may seem to require,

I, Edward A. Moseley, secretary of the Interstate Commerce Com-
mission, do herchy certify that the papers hereto attached and entitled

ty rates involved as

report and order of the commission are true copies of the originals
now on file in the office of this commission.
In te.utlmunf whereof I have hereunto subscribed my name and
aflixed the seal of the commission this 31st day of December, 1909,
E. A. MoseLEY, Secretary.
COMPLAMINANT'S ExHisrr H.
MOBILE.

Btatement showing comparison between the rail class rates from New
Orleans, La., to Mobile, Ala., with the rail class rates for similar or
less distances charged by other ‘railroads between other principal
southern points.

Classes.
Dis-
[tance.
112|3|4|85|6|]A|B|C|DIE|H|F

New Orleans, La.,
tollobﬂe,.{ln.... 141 |50 |39 |38 (31 (27|16 (12|15 123/ 10 | 20( 18|25

PatersburgNVa.,to

e ,V.C..... 133 | 61|51 | 42({32|{28|21|17 (22|21 18|28 32|42

8.
Charlotte, N, C...| 141 |68 |58 |48 |38 |33| 25|18 |24|23|20|33]|38 /|46

Cary,N.C., to -
roe, N.C.........] 141 |58 | 4837 |20 (22|21 |16} 19|17 |14 |24 |20 | 34

“‘taodesagm, N.C.,

| a5 |58 |46 36|28 | 22| 21|16 ] 10| 16] 16|20 [ 28|20

Wilmington, N. C.,
to Cheraw, 8, C...| 1290 | 59 [ 54 |44 | 37|30 | 24|18 2231 20[16 | 31 | 37 | 37

Durbam, N. C., to
CameronNé 130 |56 |46 |36 | 28| 22|21 (16| 19|16 |14 | 24| 28 | 32

Macon, Ga., 1o

A?&lluta,aca..... 125 (50 | 45 | 40 1 32 (25 (21 |15 |21 11211 (23 |27 | 24
t! 8.,

Chatt'ga, .| 137 |57 | 48|43 |34 |27 {22 20|22 13| 128 27|34 | 28

Atlanta, Ga., to

Bstkjnsv’e.Gn.. 137 |63 |56 |48 |40 |33 |27 (20|23 |12 )11 |31 (36|24
York,Ala. . ....] 125 |54 )46 |41 (33|26 21 |21 |21 |13|12(26|33|25

Memphis, Tenn., to
West Point, Miss.| 142 |72 | 58 | 44 | 30 |32 |26 | 24 |27 |16 |16 | 23 | 20 | 32

Gadsden, Ala., to
Tuscaloosa, Ala...| 112 | 63 | 55 | 44}| 34 | 32 | 243{ 21 | 233| 203| 17 | 03| 333 3¢

Montgomery, Ala.,
to Dothan, Ala...| 119 | 64 | 55 |47 (43 |36 |30 |30 (23| 20|17 |30 (36|34

Nashville, Tenn. to E
Humboidt,’[‘ann. 47 |65 | 56 |49 | 42131 |20 | 20| 30 17|25 (28|44

Memphis, Tenn., to ;

 Menn. .. .| 133 |50 |43 |38 |32 |27 (26|22 |08 |21 |15 |08 | |2
ackson, Tenn., to
ST 107 | 58 | 40 | 42 135 [ 27 | 27 | 26 | 26 | 18}| 15 [ 22 | 24 | 3T

Raleigh, N. C,, to
Wilm[ngton,ﬁ.c. 133 (53 |43 |32 |27 (2418|1519 18|13 |25 |28 |37

Greenville, -, 1o
West Point, Miss.| 150 |70 | 56 | 44 |38 |32 |26 |18 |27 |16 |15 |23 | 290 | 32

West Point, Miss.,
toElizaboth, Miss.| 138 (68 | 54 | 44|37 132 |28 |18 |33 |28 15]| 32 |44 |38

Vicksburg, Miss
to  Hattiesburg,

134 |73 | 61 | 48 31|25 | 2412541 20|16 |27 |38 |36

Meridian, Miss., to
Tupelo, Miss.. ... 144 (64 | 52 |40 |35 (30|27 | 20|20 |24 |14 |31 |34 |43

Charieston, 8. C.,to
Georgetown, 8. C. 90 |47 |41 |36 (33 |26|20]|18|20|17|15]| 26 | 28 | 32

» L]
to Columbus, Miss| 123 | 66 | 56 [ 51 | 46 30 | 26|28 |19 | 193 31 |41 |39
runswick, Ga., to
St.AugustinBi"la 130 |68 | 58 (50 (39 |31 |23 |22 |22 |20 | 17|38 | 41 |30

Chattanooga, T'enn.,
to Allants, Ga....| 138 |52 | 45|41 |32 |25 |20 |20 |21 |12 |11 |27 |31 |24

Montgomery, Ala.,
to Americus, Ga..| 141 |75 |63 |56 |44 |34 | 20|27 | 25|14 |13 |35 |41 |28

COMPLAINANT'S ExHIBIT I.
PENSACOLA.

Statement showing comparison between the rail class rates from New
Orleans, La., to Pensacola, Fla., with the rail class rates for similar
or less distances charged bv other railroads bet other principal
southern points.

Classes.
Dis-
tance.,
1|2|3|4|5|8|A|B|C|D|E|H|F

New Orleans, La.,
to Pensacola, Fla.| 246 | 55 |45 |88 |31 |26 (16|18 |18 |15|13 |25 |25 | 30

L; {:hhurﬁfVa.,to

ristol, Va.......| 204 184 |70 |64 |52 |43 |40 |24 |34 |28 |27 |45 (55|55

Alexandria, Va., to
Danville, Va.....| 232 |58 (48 [38 |27 |24 |18 |18 {23 |17 |15 |24 | 27 | 34

Norfolk 'Va., to
Danville, Va..... 207 |59 {60 |41 )20 |22 (18 (18|21 |19 |15 22|20 |37

Norfolk, Va., to
Aberdeen, N. C...| 247 |68 |55 |45 |3s|as 25|18 |24 123 |20 |23 |38]4s

Richmond, Va., to
Pembroke, N. C..| 248 |80 (70 | 60 | 50 | 40 |32 |22 {28 |25 |22 [ 41 | 47 | 50

Heurletta, N. C,, to
Raleigh, N. C.....| 246 | 65 |55 |45 |36 |32 |25 |19 | 24|22 |19 |32.(236 | 44

Cary, .C‘:.,wﬂm—

s Ciwsna 257 |05 |55 |45 |35 |32 |25 |19 |24 |21 |18 |32 | 36 | 42

Lincolnton, N.C.,to

e WN.C.| 219 |04 154453531 |24|18|23 (20|17 |31 35|40
wBristoi,‘I‘enn.'. 242 | 71 61 [ 53|39 34|27 |23 |20]|18)18 |34 4530
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Statement showing comparison between the rail class rates from New
Orleans, La., to Pensacola, Fla., etc.—Contlnued.

Classes,
s
ce.
1|2|3|4|5|6|A|B|C|D|E|H|F

Savannah, Ga., fo

“'llmington,f\l.c. 260 |65 (53 |48 |34 (28|20 (20|20 |10 |18 |30 |26 |29
Nashville, Tenn., to

Knoxville, Tenn..| 216 | 70 | 60 |54 |44 |37 |27 |18 | 24 | 21 | 17 | 32 | 37 | 24
Columbus, Ga., to

Hawkinsville,Ga.| 207 (67 |50 |52 (43 |33 |27 | 24|23 |12 |11 |31 |36 |24
Columbus, Ga., to

Helena, Ga....... 234 | 78 |65 |58 | 45|36 |30 30|26 |14 |13 |36 |45 |29
Bavannah, Ga., to
&B%bﬂ&ges,ﬁs. 237 |60 |50 |51 |43 (35|20 |20 2515|1435 |43 |33
¥ a., 1o

Wilmington, N.C.| 206 | 65|53 |48 |34 | 28|20 |20 |20 | 19|18 |30 | 26|28
Knpoxville, Tenn.,

to Birmingham,
o Tmnzuus 45 | 36 2 |20(|23|17]|13|2 (21|26

it 2

t0 Bristo), Menn...| 242 | 71 | 61| 53 |39 [34 [27 [ 28 [ 26 [ 18 | 13 | 34 | 45 | 36
Mobile, Ala., fo

York, Ala........ 213 |79 |09 |58 |45 |42 |31 |20 |23 | 18|15 |30 |22 | 44
Birmingham, Ala.,

to Ozark, Ala. ... 187 |91 | 80|71 |56 |46 |39 |33 |34 [ 24|20 | 46|48 |41
Birmingham, Als.,

to Dothan, Als...] 215 |94 | 81 | 77 | 61 (52 | 42 | 33 | 34 | 24 | 20 | 52} 51 | 31
Nashville, Tenn.,

toCartersville,Ga.| 241 |66 | 50 | 54 | 43 |35 |20 |20 /25|10 |15 |33 |35 | 30
Memphis, Tenn., to

Birmingham, Ala.| 251 | 75|65 | 54|43 | 36|26 24 (27 (20|16 |35 |35 |32
Memphis, Tenn., to r

Huntsville, Ala...| 213 |54 |50 (39|31 |25]|20(17|22|19|15|25| 31|30
Covington, Ky., to

Middlmbom,ky. 228 | 66 | 57 | 50 | 45|40 |37 |37 (34 | 23| 18 | 37 | 37 | 46
Frankfort, Ky., to

Clarksyille, Tenn .| 242 | 53 |48 | 39 | 31 | 25| 25 | 25| 23 | 18417} 20 | 28 | 34
Louisville, }Q}‘. to| -

_Humboldt, Tenn.| 229 | 78 | 67 [ 57 |46 |33 |20 |27 |31 |24 |18 | 26|34 | 48
Newport. Ky., to

Central City, Ky.| 235 |78 |67 |58 |52 |46 |43 )43 |43 |27 |21 |43 |43 |54
Nashville, Tenn., to

Birmingham,Ala.| 207 |63 |54 |45 (36|30 22|20 |23 |17 |13 |20 |25 |26
Meridian, Miss., to

_Greenville, Miss..| 223 | 80 | 73 |63 | 53 (44 |39 |28 |32 |30 |23 | 27 | 50 | 40
Union City, Tenn.,

to Columbus,

Miss..............| 242 (80|68 |58 |49 36 | 38 | 40 | 30 | 24 54 | 60
Jackson, Tenn., to

Meridlan, Miss ...| 251 |51 |68 |50 |40 |42 |37 |30 41|30 25|50|5¢ |60
Union City, Tenn.,

to Aberdeen,Miss.| 215 | 78 | 66 | 57 | 48 | 41 [ 35 | 37 | 30 | 20}/ 24 | 37 | 52 | 50
Cairo, 1L, to New

A ¥y §.....| 249 | 68|57 41 |34 |20 |26 | 27 | 194/ 19| 30 | 38 | 39
Wilmington, N. C.,

to  Wadesboro,

N e e 175 | 56 | 46 28 (2212111619 | 16| 14|24 ) 28 | 32
Mobile, Ala., to

West Point, Miss.| 233 (73 | 58 | 47 (39 (33 |20 |30 |32 | 26| 22|36 |41 | 49
Mobile, Ala., to

Aberdeen, Miss_..| 250 |73 |58 |47 (39|33 |20 |30 |32 | 26| 22|36 |41 |49
Mobile, Ala., to

Jackson, Miss..... 226 | 81|70 |58 |49 |41 (36|31 |27y 22| 2030|5140
Cheraw, 8. C, io

\_\ummgwnﬁNéc. 150 | 59 | 54 | 44 |37 (30| 24 |18 | 224 20| 16| 31 | 37 | 37
i n, N. C.,

to enderson,

N.Cooevreveennnn 251 |61 |51 |42 |32 |28 21|27 |22 (21|27 |28 )32 ]42

Mr. WORTHINGTON. I wish formally to offer in evidence
the map showing the location of the Oxford and Packer dumps.
It was identified by Mr. James Archbald when he was on the
stand and a large edition of it is on the wall and has been re-
ferred to by several witnesses, but it is not in the record. It
is marked “ United States Senate Exhibit M.”

The PRESIDENT pro tempore. Is there objection?
it will be received.

[The accompanying diagram is the map referred to.]

Mr. WORTHINGTON. I wish, finally, to offer in evi-
dence the plan of the Federal building in Scranton, which was
identified by the Supervising Architect of the Treasury and
marked as an exhibit at the time but was not offered in evi-
dence.

Mr. Manager STERLING.
of that testimony.

Mr. WORTHINGTON. The purpose of it is to have it in
connection with the testimony of one or two witnesses. The

map was shown to one of the witnesses; T have forgotten who
the witness was; It was identified by Mr. Wenderoth, and after-

wards referred to by one of the other witnesses. The purpose
of it is to show that W. P. Boland could not from his office
have seen the interior of Judge Archbald's office. He testified
that he could see everybody coming in and going out of there,
and saw Mr. Willinms in there a good deal. The testimony
in counection with the map, we think, shows that to be impos-
sible.

If not,

I should like to ask the purpose

The PRESIDENT pro tempore. The Chair thinks it is ad-
missible, if it has been sufficiently proven.

2 HYOURVN

Mr. Manager STERLING.

We do not object.
[For the plan referred to see page 1167.]
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Mr, WORTHINGTON. We rest here, Mr. President.

The PRESIDENT pro tempore. Is there anything in re-
buttal?

Mr. Manager STERLING. We will call Mr. Horgan.

TESTIMONY OF JOHN HORGAN, JI..

John Horgan, jr., being duly sworn, was examined and testi-
fied as follows:

Q. (By Mr. Manager STERLING.) Where do you live?—
~A. Scranton, Pa.

Q. What is your business?—A. Photographer.

Q. Did you recently take a picture of the Federal building in
Seranton?—A. I did.

Q. Look at this exhibit, U. 8. 8. No. 101, and state if that is
the picture you took?—A. (After examination.) It is.

Q. Where were you located when you took that picture?—
A. In W. P. Boland’s office in the Republican Building.

Q. And the picture is a picture of what building?—A. The
Federal post office in Seranton.

Q. Mr. Boland occupied the same office when you took that
picture that he has occupied for some years?—A. To my knowl-
edge, yes.

ol
|

EXT. U.S.PO.Ete.
s%p;::mu,vznm. kﬂk’
ina NO6S5. IO ITRS.4/004

Mr. Manager STERLING. Yes, sir. 2

The PRESIDENT pro tempore. Without objection, it will
be admitted.

Mr. Manager STERLING. We do not consider it very mate-
rial, but it rebuts the evidence that has just been offered on the
other side.

[See page 1168 for photograph.]

Mr. Manager STERLING. That is all. Take the witness.

Mr. WORTHINGTON. There are no questions.

The PRESIDENT pro tempore. The witness may retire.

CHRISTOPHER G. BOLAND—RECALLED.

Christopher G. Boland, having been previously sworn, was
further examined and testified as follows:

Q. (By Mr. Manager STERLING.) Mr. Boland, when you
went to Judge Archbald’s office and found George M. Watson
there with Archbald, I will ask you if Judge Archbald stated
to you this, in substance: As I understand it, you employed Mr.
Watson to settle these matters for you with the Delaware, Lack-
awanna & Western Railroad Co. for $100,000, and you were to
pay him a fee of $5,000 in case he made the settiement.

NoTEe: Exre 5.

Q. Looking at the picture, you see a man standing in the
window in the Federal building, with a paper in his hand?—
A. Yes, sir.

Q. In whose office is that man?—A. I do not know.

Mr. Manager STERLING. I think the gentlemen will agree
that it is Judge Archbald’s office. [Continuing after consulta-
tion with counsel.] Mr. President, it is stipulated that the man
standing in the window in the Federal building with a paper in
his hand, as shown in the photograph, is in the window of one of
the rooms of the offices occupied by Judge Archbald, known
as

Mr. WORTHINGTON. That is not just what we stated.
What we stated is that that is the outer room——

Mr. Manager STERLING. It is known as the outer room of
his suite of offices.

Mr, WORTHINGTON. One goes through it to get into the

room where Judge Archbald habitually stayed.

Mr. Manager STERLING. That is where the witness said he
saw Williams.

The PRESIDENT pro tempore. Does the manager offer that
picture in evidence?

CORRIDOR

CORRIDOR.

203 —202

u.s.

COURT "F° U.S.COURT CLERK.

CLERK

SECOND FLOOR.
ASSIGNMENT PLAN.

Scale wis 7

By SHADED FoRTion.

Mr. WORTHINGTON. Mr, President, I certainly object to
that. This witness was here and the managers in their case in
chief went fully into that conversation. It would be a great
misadventure, it seems to me, to have him brought back now
fo go over the matter again. It was stated that he was sum-
moned to that office by telephone; that he went over there and
found Judge Archbald and Mr. Watson, and he went on to state
what took place, and especially what took place in reference to
the very matter now being asked about.

The PRESIDENT pro tempore., The present witness?

Mr. WORTHINGTON. The present witness.

Mr. Manager STERLING. I submit that he did not testify
as to the fact that is called for in this question, and I think it
is perfectly competent in two views of the case. If we should
say to the court that the matter was overlooked at the time,
or if we should say to the court, which is the fact, that we
have laid the foundation, when Judge Archbald was on the
stand, to contradiet him, because I asked him the exact ques-
tion. 1t is perfectly competent in every view of the case.

The PRESIDENT pro tempore. The Chair will hear from
counsel for the respondent.
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Mr. WORTHINGTON. After testifying that he had been
called to Judge Archbald's office and telling about the conversa-
tion with Watson the witness said:

After u.ll:!ng with Ml‘ Watson I:Le to_a cept $5,000 for his
$95,000 in he prope

fee, glvtng his selltu.s
d.n!ortwoarterthat.lmnk day after that, ing
called over to Ju Archbald's office. ;
Q. Proceed — ere I met Ar. Wntson and Judge Arcbbald

Mter some djscussion of the matter there, the judge informed me that

he was (fn to assist Mr. Watson in an effort to dispose of the prop-
erty and to release us from the difficulty in which we were involved
at the time, referring particularly to this Peale case which was in his
court—I think he was judze at that time—saying he would give it a
gmdt degl of consideration, and saying it was a good case to setile out
of cour

Then, a little further down, on page 396, he was asked to.

state all that occurred. I am reminded that Judge Archbald
denied that he ever had any conversation with Watson and this
witness in his office—that they had ever been there together—
so there can not be any foundation laid for anything he is said
to have said at the conversation.

Mr. Manager STERLING. He said he did not remember any.

Mr. Manager STERLING. There is nothing in,the evidence
of that kind. May I make my objection to’ Wh&tLﬂlE counsel is
reading? I am insisting that it is not proper for counsel to
read the testimony of this witness. Even we conceive that
he was asked everything, and he said he had stated everything,
we would have a perfect right to refresh’the witness's reccllec-
tion and ask what was said on a certain subJect. That is the
rule, .

Mr. WORTHINGTON. It is a rule that is unknown to coun-
sel for the respondent. They never heard ot it before. It has
been the rule that when you put a wltness on the’ ‘stand and go
through a certain matter, you can not make him come back and
go over that matter again unless something was breought out in
the trial which substantially called for a denial. |

Mr, Manager STERLING. That is just the point.

Mr. WORTHINGTON. Judge Archbald said that no such:i

conversation was held.
The PRESIDENT pro tempore. If there is any fact that
enters into the testimony that was not developed on the former

examination, the Chalr thinks this investigation would justify

its being brought to the attention of the Senate, even if it were
not technically according to the ordinary practice. If it is
simply a repetition, the Chair would hold it was not proper to
further encumber the record. But if there is any fact within
the knowledge of this witness that was not elicited on the for-
mer examination, the Chair would hold that the Senate is enti-

Mr. WORTHINGTON. Thls \ﬁtness went on:

mékket{{{ r&mllecﬂon hiz tthg Mr., t\ti'atsoza trﬁdgo& the dféscth tﬁm‘t he had
o the abou ¢ matter an a e eaamadto
assist him. '.l'imdfodge stated to me that he would Elo what he could
the matter. But during the course of the talk a suggestion was ma.de
to me that there'ocught’®to be some per furnished to Mr. Watson
guaranteeing him, in the event of his _of the two-thirds i.nter—
o R L

0 made!tha on you am noti qu tive on
that. but we all joined in the discussion—Judge Arehbald, Mr. Watson.
and myself. I informed both)of them that, as my bruther controlled a!
majority interest of the'stockito be dlsposed of, 1 had consulted him'
and he had agreed that this payment should be made. but if they
thought a paper ought to be made reciting the a I would en-
deavor to obtain it, and it was agreed that I sho u so.

Further on in the volume, on page 397

Mr. Manager STERLING." I do not see the purpose in read-
ing this testimony.

Mr. WORTHINGTON. The purpose is to show that vhis wit-
ness was called on to state everything that occurred, and it is

not competent to have him come back now to piece up what he
then sald.

tled to have it. The Chair will ask that the managers do not
unnecessarily mdu]ge in repet.ltion of what has already been
testified to.

Mr. Manager STHRLING. We Qhall not go 'my further upon
this particular guestion. Let the question be read by the re—
porter.

The Reporter read as follows:

Mr. Boland, when you went to Judge Archbald's office.and found
George M. Watson there with Archbald, I will ask you if Judge Arch-

‘| bald stated to you this in substance-——-— |

Mr. WORTHINGTON. I submit that the mamsger can only,
ask the witness if he recollecis anything that he had not done'
before. 'He certainly has no right to bring him’ back and ask
him the same question.’

The PRESIDENT pro tempore. The Chair thinks that it is n
leading questlon, 4

Mr. Manager. STERLING. I will state t.hat I put it in that
form because I [ {understand that is the form in which it must
be put” for the purpose of contradiction. As I said before, I
have a perfect: right to offer it as original testimony. I will
put it in this form. [To the witness:] Mr.Boland, I will ask
you if in that conversation which was had at the time referred
to in the former question you remember of anythi.ug being said
there about consideration?

Mr. WORTHINGTON. I cobject. That is just what the mana-
ger can'mot do. I submit the witness ought to be asked if he
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recalls anything about that conversation that he did not tell
us about when on the stand before.

Mr. Manager STERLING. 1 will do anything to accommo-
date the gentleman. [To the witness:] I will ask you, Mr.
Boland, if there was anything in that conversation that you
did not testify to the other day which you now recall?

The WrTsess. From your inquiry and hearing the judge tes-
tify that he had no recollection of my meeting with himself and
George Watson at his office, I recall that the conversation or
suggestion as to the amount to be paid to us and the fee to
George Watson was substantially as you have embodied it in the
question.

Q. (By Mr. Manager STERLING.) Just state what Judge
Archbald said with reference to the amount of the proposition on
which Watson was to settle. Give the substance of what the
judge sald about it.—A. In substance, it was reciting what Mr.
Watsgon had told him, that he had been engaged by myself, on
behalf of a majority of the stockholders of the Marian Coal
Co., to dispose of their interest for $100,000, maximum, and that
Mr. Watson was to receive a fee of $5,000, if he succeeded in
making the sale, for disposing of our interest.

Mr. Manager STERLING. That is all.

Mr. JONES. Mr. President, I desire to submit a question.

The PRESIDENT pro tempore. The Senator from Washing-
ton propounds a question to the witness, which will be read by
the Secretary.

The Secretary read as follows:

Have you talked this over with any of the managers before coming
to the stand to-day?

The WirNeEss. Yes, sir.

Cross-examination :

Mr. WORTHINGTON.
whether at that time——

The Wrrkess. May I explain, if you please, Mr. President?

The PRESIDENT pro tempore. The witness has a right to
explain his answer if he desires to do so.

The WiT~ess. Before the court convened this afternoon Mr.
Manager SterLING asked me as to my recollection of the matter
to which I have just testified, and I told him that hjs question
to me was substantially correct as it is now in the record.

Q. (By Mr. WORTHINGTON.) Why did you not tell about
that when you were on the stand before?—A. I can not answer
that exactly. I supposed I had covered the whole matter fully,
or else I had overlooked the matter. I said I had met Mr.
Watson and Judge Archbald in Judge Archbald’s office.

Q. We know what you said. I will ask you whether when on
the stand before this question was not asked you, on page 397,
after you had told about what had occurred at that interview :

Q. Now I will ask you to state whether or not anything else was
done or said by Judge Archbald at this interview which you have de-
scribed, when Mr. Watson and yourself were present in Judge Arch-
bald's office?

Do you remember that that question was asked?—A. If it is
in the record it must have been asked.

Q. And your answer is—

A. I do not remember that. I do not know whether it was at that
or a subsequent call at Judge Archbald's office the judge called on
the telephone to the Scranton office of Mr. E. E. Loomis, who was the
vice president of the Delaware, Lackawanna & Western Rallroad Co.,
to arrange an interview with him in reference to this matter.

I understand that at that time, if I recollect your testimony,
it was stated either by Judge Archbald or by Mr. Watson, as
You say, that the contract by which Mr. Watson was to be em-
ployed should be put in writing.—A. My understanding was that
that was the purpose of my being called into Judge Archbald's
office.

Q. In compliance with what took place at that office, you then
went and got a letter from your brother William P. Boland.—
A. That is substantially correct.

Q. I will eall your attention to the language of that letter,
which is on page 397 of the record, the same page I was reading
from before. I will read it to you:

BCRANTON, PA., August 23, 1911,

I was about to ask Mr. Boland

C. G. Boraxp, Esq., Scranton, Pa.

Dean Sip—

This being a letter from W. P. Boland, presidentof the Marian

Coal Co., to you—
In reference to the matter of G. M. Watson being taken into the case
of the Marian Coal Co. against the D. L. & W. would say, In con-
firmation of what I told you heretofore, that if through the efforts of
Mr. Watson a satlsfactory settlement is brought about the Marian Coal
Co. agrees to pay him §5,000 for such settlement.

Now, if the contract that was arranged then was that you
were to deliver it for $100,000 why did you not put it in the
letter?—A. I did not draw that paper or acknowledgment.

Q. You went to W. P. Boland and told him what was de-
manded, did you not?—A. I did; and he then dictated to his

stenographer, I think, that statement which he believed was
sufficient to satisfy Mr. Watson that he would be paid $5,000
in the event of his disposing of the property. I presented it to
Mr. Watson and he accepted it.

Q. I know about that.—A. I have already testified to that.

Q. I want to know if at that talk at Judge Archbald’s office
the arrangement was that Mr. Watson was to settle for the
maximum sum of $100,000 and get $5,000 fee, if he did it, why it
was put in here simply as a satisfactory settlement without
saying anything about the amount.

Mr. Manager STERLING. I object.
that he did not prepare it.

Q. (By Mr. WORTHINGTON.) You went to your brother
and told him what was demanded at that meeting?—A. I did.

Q. And what Watson required?—A. I did.

Q. And your brother, pursuant to what Williams teld you,
wrote this letter?—A. Yes, sir.

Q. And you gave it to Watson in compliance with Watson's
demand ?7—A. Watson accepted it as satisfactory.

Q. That letter was dictated in your presence?—A. I believe so.

Q. And you were vice president of this company yourself?—
A. T held no office in it at the time.

Q. You were director at that time in the Marian Coal Co.?—
A. No; I held no office in the company. Some time in May,
1910, just before I went on a trip abroad, I resigned. I was
president of the company previous to that, and a director, of
course, but I resigned both the presidency and my position as
director, being only a stockholder in the company.

Q. You were examined as a witness in this case by the Judi-
ciary Committee?—A. Yes, sir.

Q. Did you have a talk with some of the managers before
you went on the stand there as to your knowledge about these
circomstances?—A. I do not remember having talked with any-
one but Mr. Wrisley Brown in reference to it. He came to see
me at Scranton and I made a statement. This I have already
testified to.

Q. Mr. Wrisley Brown was sitting with the  members of the
Judiciary Committee in that inquiry, just as he is sitting here
with the managers now, was he not?—A. Yes, =ir.

Q. He had taken your statement?—A. Yes, sir.

Q. Did you not talk with the managers or somebody repre-
senting the managers before you were put on the stand at this
trial in the Senate?—A. I have just stated that Mr. STERLING
talked with me this afternoon.

Q. I am speaking about before you went on the stand in the
first place in this trial, when you came down here to Wash-
ington7—A. Except in a general way; I was at their office in
the House Office Building and met them, but there was no dis-
cussion as to my testimony or what I was to testify, that I can
recall. . 5

Q. Did you tell Mr. Wrisley Brown when he talked to you
before you appeared before the Judiciary Committee that at
this interview at Judge Archbald’s office the sum of $100,000
had been mentioned as the maximum, and that Mr. Watson
was to settle it?—A. I do not recall now whether I did or not.

Q. Did you ever tell anybody connected with this case?—A.
Oh, yes.

Q. Before you were put on the stand at the present time?—
A. Yes, sir.

Q. To whom did you tell anybody connected with this case?—
A. Anyone connected with this case?

Q. Yes.—A. I testified to it already, I think, in the Senate
proceedings, that I had agreed with Mr. Watson that he should
obtain $5,000 in the event of his =selling the. property for
$100,000.

Q. That is not what I am talking about. I am asking yon
whether you told anybody before you told it to Mr. Manager
STERLING to-day or yesterday, whenever it was, that in Judge
Arehbald’s office when he was present that was mentioned —A.
Did I tell it to anybody?

Q. Connected with this case? If you told it to Mr. Manager
STERLING, when did you talk to Mr. Manager STERLING about
it?—A. Just previous to the session opening this afternoon. He
came into the Sergeant at Arms's office——

Q. Before that, at any time or place did you ever tell it to
anybody connected with this case?—A. I certainly testified to
it before the Judiciary Committee, and I am not sure but I
testified to it here substantially—that is, my agreement with
Watson—and it was clearly understood on this occasion when
Watson and the judge and myself were together.

Q. I do not want you to go back again. I am asking you
what you have testified to heretofore or with whom you have
talked about this matter. You say you think you testified to
it before the Judiciary Committee. Do you say that you testified

The witness has said
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before the Judiciary Committee that in Judge Archbald's
presence in his office it was mentioned that Watson was to settle
for a maximum of $100,0007—A. I do not recall that.

Q. No. Do you think you so testified when you were on the
stand in this trial the other day?—A. I do not know; but I
know that that is the fact.

Q. But you do not know that you ever mentioned that fact to
anybody until you mentioned it to Mr. Manager STERLING
to-day?—A. I am positive that I did, but I ean not recall now,
at this moment, to whom I mentioned it

Re-direct examination :

Q. (By Mr. Manager STERLING.) Just one question, Mr.
Boland : You just told your brother William P. Boland that you
had been——

Mr. WORTHINGTON.
question, Mr. President.

Mr. Manager STERLING. This is cross-examination of what
the other side drew out.

Mr. WORTHINGTON, Cross-examination!

Mr. Manager STERLING. Yes.

Mr. WORTHINGTON. I am learning a great deal, Mr.
President, about cross-examination, if this is cross-examination.
The witness has been called by the managers.

Mr. Manager CLAYTON. There is a good deal for you to
learn, perhaps.

The PRESIDENT pro tempore. The Chair thinks the man-
ager can ask the witness what he said.

Q. (By Mr. Manager STERLING.) You did go to your
brother and tell him what Judge Archbald and Watson had said
about the fees, did you?—A. I did.

Q. And that they wanted it in writing?—A. Yes, sir.

Q. They did not demand that anything be put in writing about
the price they were to settle for, did they?—A. No; and I ean
recall now that Mr. Watson was not bound strictly to obtain
$100,000 for us. He was told very distinctly that we would be
willing to talk about a lesser amount.

Q. And did they tell ycu, either of them, that yoeu should put
in the writing relating to the attorneys’ fees that ihe settlement

‘should be for $100,000?—A. No; all that I was required to do
was to obtain from my brother, who was president of the com-
pany and held, either personally or by option, two-thirds of the
stock of the Marian Coal Co., an acknowledgment for Mr. Wat-
son guaranteeing him a $5,000 fee in the event of his succeeding
in selling the property.

Q. Thot is all they demanded, then, and all you asked your
brother to give them?—A. When I say “ the sale of the prop-
erty * I mean the stock of the company held by the majority
of the stockholders.

Q. And the very fact that you had said to Mr. Watson that
you would take less—

Mr. WORTHINGTON. Now, Mr. President, I certainly do
object. The manager is not only leading, but is putting argu-
ments in the mouth of the witness.

Mr. Manager STERLING. It is nothing but cross-examina-
tion about what you have brought out.

Mr. SIMPSON. Cross-examination of your own witness?

Mr. Manager STERLING. Certainly. Our own witness on a
matter you brought out.

Mr. SIMPSON. I never heard that you could cross-examine
your own witness until to-day. I object, sir.

Mr. Manager STERLING. If you have never heard of it
before, you have heard of it now. On any new matter that is
brought out on cross-examination the party calling the wiiness
may cross-examine. We never asked the witness about this
writing, and we have got a perfect right to cross-examine him.

The PRESIDENT pro tempore. The manager can examine
without asking leading questions, the Chair is sure.

Mr. Manager STERLING. It is pretty hard to ask this gues-
tion without leading.

The PRESIDENT pro tempore. Of course, the subject mat-
ter about which information is desired must necessarily be sug-
gested.

Q. (By Mr. Manager STERLING.) Inasmuch as you had an-
thorized Mr. Watson or said to Mr. Watson that you would take
less than $100,000, do you think that it would have been proper
to have put in this agreement the limitation of $100.0007?

Mr. WORTHINGTON. I object to that, Mr. President. It is
ealling for an opinion of this witness on a matter on which he
is not an expert.

The PRESIDENT pro tempore. The Chair thinks that the
manager can ask what, in his opinion, was required to be put
in the agreement in pursuance of the conference which he had
already had. 'That is legitimate.

Mr. Manager STERLING. I will not press it further.

I object to that leading style of

Q. (By Mr. Manager STERLING.) Mr. Boland, in your testi-
mony before the Conimittee on the Judieiary, I will ask you if
Mr. LirrLeToN asked you these questions, which are found on
page 992:

Mr. LitrieEros. I sald Mr. Watson recited to Jou and to Judge

Archbald, or in , what h

M. Boramn. 1o fhe odees uilat T Do akteed to?

Mr. ETON. Yes,

Mr. Boraxp. Yes, sir.

Mr. LITTLETON. And you say the judge “ assented ”; that was the
word you used. Just what was it to which the judge assented ?

r. Boraxp. The jndge assented to assisting Ar. Watson.
. LiTrLeroy. In the sale of the property?
. Boraxp. In the sale of the property.
L %%Eow‘h%g:i?u\\-ﬁ n:::dm_ed at tlllrat time ?
. Lirrieroy, At $100.0007 i
. Boraxp. Yes, sir.

Were those questions asked you and did you make those
answers before the Judiciary Committee?—A. Yes, sir.

Mr. Manager STERLING. I will say, Mr. President, that I
thought until last night that that testimony was in the exami-
nation of Mr. Boland before the Senate. When I ascertained
that it was not, I talked with Mr. Boland this morning, and in-
quired about it, and he told me just what he has testified here
to-day. The testimony of Mr. Boland before the Judiciary Com-
mittee, from which I read, is found on page 992 of the evidence
taken before the committee.

Recross-examination :

Q. (By Mr. WORTHINGTON.) Now, Mr. Boland, I will ask
you whether youn testified to this before the Judiciary Commit-
tee, reading from the middle of page 993:

Mr. Boraxp, The matter is quite well fixed on my memory that the
judge informed me that he was to assist Mr. Watson in the disposal
of our interest; but as to any details, how It should be done, or any-
thing further than that, I do not think it was discussed, outside of the
judge’s suggestion about a case then pending, the Peale case.

Mr, LrtrLETON. Just before we get to that, did you knmow at that
time that there was a price in contemplation for the sale of this
property beyond $100,000?%

Mi LoreeRrol. Wikt sthing’ sasd sbout Exing & 1 high

r. L N. as an ng sa abou a la
price than $100,000 in thn,; con%erenﬁe? LK (AT

Mr. Boraxp. I do not think it was said at that time.

Mr. Lirm.ETON. Was Watson's $£5,000 te come out of the £100,0007

Mr. Borawxp. Yes, sir.

A. That is correct; I so testified.

The PRESIDENT pro tempore. Are there any further ques-
tions for the witness?

Mr. Manager STERLING. That is all.

Mr. WORTHINGTON. I have nothing more to ask.

The PRESIDENT pre tempore. The witness may retire.
it desired that the witness shall be retained any further?

Mr. Manager WEBB. No, sir; the witness may be excused.

The PRESIDENT pro tempore. The witness is finally dis-
c

Mr. Manager CLAYTON. Mr. President, the managers rest

Is

here. =
Mr. WORTHINGTON. Judge Archbald, will you take the
stand ?

TESTIMONY OF ROBERT W. ARCHBALD—RECALLED.

Q. (By Mr. WORTHINGTON.) Judge Archbald, you have
heard Mr. C. G. Boland just testify about a statement in your
office that Watson was to settle for a maximum price of
$100,000. Will you tell us what you have to say about that?

Mr. Manager STERLING. We object to pursuing this any
further. Both of these witnesses have testified on that.

The PRESIDENT pro tempore. The Chair eertainly thinks
that counsel have a right to ask the question of the witness.
The witness will proceed to answer it.

Mr. WORTHINGTON (to the witness).
say about that?

The Wirxess. May T hear the question again?

Q. (By Mr. WORTHINGTON.) You have just heard the
witness, C. G. Boland, state that at your office, when Mr. Wat-
son and he and yourself were present, it was stated that Watson
was to get $5,000 for effecting a settlement of these matters for
$100,000 or less—not to exceed $100,000. Will you tell us
whether anything of that kind took place?—A. Not that I
remember.

Q. Will you tell us whether at any time or at any place you
were informed that there was a limitation of $100,000 on the
price that he was to settle for?—A. On the contrary, I under-
stood that the elaim of the Bolands which Mr. Watson was to
present was for one hundred and sixty-odd thousand dollars.

Mr. Manager STERLING. I object. We have been over all
that.

Mr, WORTHINGTON (to the witness). You ecan answer the
question whether at any time or at any place youn were told
that there was a maximum limit of $100£00 that was put upen

What bave you to
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Watson as to the amount he was to demand in settlement of
the claims of the Marian Coal Co.—A. Never.

Q. Now, in reference to the photograph, which has just been
put in evideuce, of the Federal building, there is in one of the
windows of the bnilding a man standing holding a piece of
paper. Have you seen that?—A, (After examining.) Yes; I
see that.

Q. Will you tell what you have to say as to that room?—A.
That is not my office; that is an outer office occupied by my
messenger or crier. My office is the one in the extreme corner.

Q. To the right or left of the one in which the man is stand-
ing in the photograph?—A. To the right in this picture.

(). During what period was it that your office was where you
have just mentioned?—A. My office was Where I have men-
tioned from the time I moved into the Federal building, along
some time in the spring of—well, soon after I was appointed.
There were changes made that——

Q. Soon after you were appointed to what office?—A. To the
district court.

Q. That was in 1901%—A. That was along in 1901; but I did
not go in there immediately ; then from that time until the office
was changed to the rear of the building, and that office was
occupied by Judge Witmer. That occurred along about Feb-
ruary or March of 1912.

Q. So that from February or March of Iast year your office
has been directly opposite Mr. Boland's office?—A. Yes; since
along in March or April. The office I am occupying at present
in Seranton is directly opposite the office occupied by DMr.
Boland in the Republican Building.

Mr. WORTHINGTON, That is all.

Recross-examination :

Q. (By Mr. Manager STERLING.) Judge, one entering your
office must go through this room, as I understand, to get to
your office?—A. Yes; people to enter the office that I occupy
go through that room.

Q. But it belongs to the same suite that your office does?—A.
Yes.

Mr. Manager STERLING. That is all.

Mr. WORTHINGTON. That is all. We rest again.

+ The PRESIDENT pro tempore. Is there anything further
on the part of the managers?

Mr. Manager CLAYTON. Mr. President, that concludes the
case for the managers.

The PRESIDENT pro tempore.
concluded.

Mr. Manager CLAYTON. Now, Mr. President, I should like
to have the Chair announce that the witnesses may be dis-
charged.

The PRESIDENT pro tempore. All the witnesses summoned
on either side are finally discharged.

Mr. WORTHINGTON. May I ask, Mr. President, whether
the Senate has adopted any rule in reference to the argument of
this case?

The PRESIDENT pro tempore. There has been no action
taken by the Senate. The Chair will eall attention to the
fact—

Mr. ROOT. Mr. President, I ask that Rule XXI be read.

The PRESIDENT pro tempore. With the permission of the
Senator who asks for the reading of the rule, the Chair will
call attention to the fact that the Senator from Texas [Mr.
JonxsTon], who was sworn in this morning as a Senator, has
not been sworn in for the purposes of this trial. The Chair is
not informed as to whether it is the desire of the Senator to be
now sworn in.

Mr. CULBERSON. Mr. President, my collengue [Mr. Jouxn-
sToN] is not now in the Senate. I believe it is his desire, in-
asmuch as he has been unable to hear the testimony in the
case, not to be sworn in as a Member of the Senate sitting in the
impeachment proceedings.

The PRESIDENT pro tempore. The Chair thought it was
proper that he should call attention to the fact. That direction
will be given, unless there is some other suggestion made in
regard to it. The rule suggested by the Senator from New York
will be read.

The Secretary read Rule XXI from the “ Rules of Procedure
and Practice in the Senate when Sitting on the trial of im-
peachments,” as follows: :

XXI. The case, on each side, shall be opened by one person. The
final argument on the merits may be made by two persons on each side
(unless otherwise ordered by the Senate, upon application for that pur-

), and the argument shall be opened and closed on the part of the
ouse of Representatives.

Mr. WORTHINGTON. I will say, Mr. President, so far as
we are concerned, we are satisfied to proceed under that rule.

The evidence is therefore

Mr. Manager CLAYTON. Mr. President, T have conferred
with my associate, and, if my recollection is correct, I believe
that that rule has not been adhered to. I know, as the present
occupant of the chair will bear witness, that the rule was re-
laxed in the last case of this kind before the Senate. It is my
recollection also, Mr. President, that it has not been enforced
in other cases. I believe that in the Belknap case three man-
agers were allowed to participate in the final argument. Of
course, this is a matter that addresses itself to the sound dis-
cretion of the Senate. .

Mr. President, I desire to say, on behalf of the managers,
that they are of the opinion they occupy a position before the
Senate in this case somewhat different from that of employed
counsel. The Chair is doubtless familiar with that view, it hav-
ing been heretofore taken by managers in the discussion of ques-
tions similar to this and other questions in the trial of impeach-
ment cases.

The managers come here not voluntarily nor for any reward,
however honorable it may be to engage in the practice of the
noble profession of the law for the honorarium. e have come
here, Mr. President, in pursuance of one of the most solemn,
and I may say disagreeable, duties that falls to the lot of a Rep-
resentative, We come imbued with that sense of duty, and we
believe that we owe it to the correct exposition of this case
before the Senate in the final argument that that rule be not
enforced.

It will readily occur to the Senate that there hag been one
speech already made in behalf of the respondent. The respond-
ent himself has oceupied, I believe, on yesterday, something like
four hours in presenting his side of this case to the Senate. To-
day he has also occupied, I believe, as much as two hours, or
three perhaps, as my associate suggests, in putting his side of
his controversy before the Senate.

Mr. President, this case is different, of course, from all other
cases. The issues of law and fact in this case, I think, are in
many essential features different from any other impeachment
eage that has heretofore engaged the attention of the Senate.
The counsel for the respondent said that there was more than
one case; that all these different articles involved different
cases. In some sort that is true, It involves the necessity of a
full and comprehensive review of the law of impeachment; it
involves the full and comprehensive review and analysis of the
testimony as applicable to the law which the Senate will find to
obtain in this case.

Therefore, Mr. President, we think that in view of the fact
that counsel for the respondent will be accorded as much time
in the presentation of their defense as will be accorded to the
managers, of course it is but trite to say that that is right. In
view of the fact that the managers are of opinion that this
rule should be relaxed, and in view of the ofher facts that I
have suggested to the Senate, the managers on the part of the
House would prefer that they be accorded the privilege which
heretofore has been accorded managers, to divide the time which
may be allotted to them amongst them as they may see fit to
distribute it.

There is nothing unusual in this request, and I think ihe
circumstances of the case warrant the managers in asking of
the Senate the relaxation of that rule to the extent of whatever
time may be accorded to us and that it may be divided as we
see fit.

Further, Mr. President, while I am on my feet I desire to
say that the suggestion has been made as to the limitation of
time. A limitation of time, Mr. President, was never imposed
upon the managers except in one case, so far as I now recollect,
and that was in the ease of Swayne. The Chair will remember
that that impeachment trial was brought to a conclusion at almost
the very close of the short session of the Congress; it was tfer-
minated in the latter part of the month of Februnry aeccording
to my recollection. The Congress itself expired immediately
on the 4th of March thereafter. There is, I am inforined, Mr.
President, not such a condition existing now. Of course we
know that this is not yet guite the middle of January, and I
am informed that the business of the Senate is not so urgent at
this time but that a reasonable latitude may be given for the
discussion of this case. In fact, Mr. President, I have been
told that the Senate is waiting for appropriation bills to come
from the House. I do not know but that there may be other
matters that some individual Senators may want to urge upon
the attention of the Senate; but certainly it is true that neither
in the point of limitation as to the time of the remainder of the
session nor in the attitude of the public business before the
Senate is it necessary to enforce a time limitation, as was done
in the Bwayne case,
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Therefore I submit what I have said as the views of the
managers in respect to these two propositions, and I may
assure the Senate, if such assurance be necessary, and standing
in my responsible place, and with a publi¢ duty imposed upon
me by the popular branch of our National Legislature, that the
managers will not abuse whatever indulgence or whatever
latitude the Senate may allow. We will not abuse the patience
of the Senate. The managers will conduct such an argument
as they feel in duty bound to make to discharge an unsought-for
and painful public duty.

The PRESIDENT pro tempore. What is the pleasure of the
Senate?

Mr. CLARK of Wyoming. I move that the doors of the Sen-
ate be closed for deliberation.

The motion was agreed to. The managers on the part of the
House, the respondent, and his counsel withdrew. The galleries
having been cleared, the Senate proceeded to deliberate with
closed doors. After 40 minutes the doors were reopened.

Mr. GALLINGER. Mr. President, I thove that the Senate
sitting as a Court of Impeachment adjourn.

The motion was agreed to.

Mr. GALLINGER. I move that the Senate adjourn.

The motion was agreed to; and (at 6 o'clock and 25 minutes
p. m.) the Senate adjourned until to-morrow, Wednesday, Jan-
uary 8, 1913, at 12 o'clock meridian.

HOUSE OF REPRESENTATIVES.
Tuespay, January 7, 1913.

The Touse met at 12 o'clock noon.

The Chaplain, Rev, Henry N. Couden, D, D., offered the fol-
lowing prayer: ’

Incline Thine ear, O God our Father, and hear our petition.
Deliver us, we pray Thee, from the consuming fire of selfish-
ness, the root of all evil, since it checks the growth of the soul,
blights the love of the home, corrodes society, and despoils the
State or Nation, that we may go about our Father's business
in the spirit of altruism illustrated in the Sermon on the Mount
and fulfilled in the incomparable life and character of the
Master. Amen.

The Journal of the proceedings of yesterday was read and
approved.

SPEECH OF PRESIDENT TAFT.

Mr. BROWNING. Mr. Speaker, I ask unanimous consent to
print in the Recorp a speech delivered by the President of the
United States in New York City last Saturday evening, January
4, 1913, at the Waldorf-Astoria Hotel.

The SPEAKER. The gentleman from New Jersey asks unani-
mous consent to print in the Recorp a speech delivered by the
President of the United States last Saturday evening in New
York City. Is there objection?

There was no objection.

The speech is as follows:

Mr. Chairman, Mr. Toastmaster, and my fellow Repub-
licans: In so far as this banquet savors of personal compliment
to me and takes on the aspect of my funeral obsequies after
the late defeat, I acecept the honor with pleasure, and take part
in the proceedings with the interest and enthusiasm of one most
deeply concerned. It is not usual for the deceased to give very
full expression to his feelings at the wake, but I remember that
in one of Boucicault's Irish dramas the corpse was sufficiently
revived to partake of the liguid refreshment and became the
chief participant in the festivities. A few opening remarks
directed to the character of the deceased and the manner of
his taking off may not, therefore, be inappropriate.

Mr. Bryan said in the course of the campaign that I had been
elected to the Presidency by a large majority and would be
relegated to private life by a unanimous vote. When I read
what he said I thought he was as poetic and as unreliable in
his prophecies as usual; but, in truth, nothing but Vermont
and Utah prevented a literal fulfillment of his forecast, and he
was nearer than ever before in his life to a fact

I think I have separated myself sufficiently from the humilia-
tion of defeat to be able to look upon the history of my adminis-
tration with calmness and clearness of vision, affected only
by the fact that I was one of the principal actors, and natu-
rally inclined to give the best color to everything which I did
or attempted to do. I entered office under certain obligations
laid down in a national platform, and I attempted as well as I
could to carry them out as I understood them. They could
only be carried out by legislation to be enacted by the two
Houses of Congress, and therefore it became essential for me
to associate myself as intimately as possible with the leaders
of both Houses and the majority that controlled each. The

leaders of both IHouses were Republicans, orthodox, old-time
Republicans, men who, justly or unjustly, were called reac-
tionaries, and I secured from them an earnest cooperation that
led to the enactment of a number of valuable statutes. In
doing so, however, 1 was brought into opposition to a faction of
the Republican Party that had become insurgent and declined
to follow the leadership of the dominant majority.

As this faction had supported me for the nomination and
some of the older leaders had opposed me, it was charged I
had in some way betrayed the insurgents, had forfeited the
right to their support, and had surrendered to the regular
Republican organization, and had myself become a reactionary,
It is difficult for me now, as I look back, to see how I could
have pursued a different course, for except in this way I could
not have secured the legislation which had been promised.

PAYNE TARIFF WAS REVISION DOWXNWARD,

The new tariff law was bitterly criticized, but it was, never-
theless, a revision downward. It has been one of the most useful
laws possible in its many provisions, creating a Court of Cus-
toms Appeals, giving us an opportunity for a new tariff com-
mission, giving us free trade with the Philippines, providing a
maximum and minimum clause, and imposing the best form of
income tax—the corporation tax. But for its enactment the
deficit of $58,000,000 which stared me in the face when I came
into office would have been repeated and increased each suc-
ceeding year, and we would have had to resort to bond issues to
meet the ordinary running expenses of the Government. Then,
by the same agency of the regular Republican majorities, we
passed a law which for the first time gave to the Interstate
Commerce Commission adequate control of the railroads.

We created a Commerce Court, which, in the interest of the
dispatch of business, reduced the time of the remedy of ship-
pers against offending railroad companies from two years to
six months. We established the postal savings bank, which has
greatly inured to the thrift of that part of the Nation which
needs to be taught thrift and requires the incentive of a Goy-
ernment guaranty.

We passed the conservation bill, which enabled us to with-
draw all the Iands that needed further legislation for their
proper disposition in the interest of preserving the national
resources for public use. We passed the * white-slave” act,
the interstate-commerce employers’ liability act. the Mining
Bureau bill, and the Children's Bureau bill. We passed the reci-
procity agreement with Canada, which produced free trade in
natural products between Canada and this country, and which,
while it would not have greatly affected farm product prices,
would have steadied them and greatly increased business be-
tween ourselves and Canada.

On the Executive side, we made treaties of universal arbitra-
tion with England and France. We pushed the trust prosecu-
tions as they had never been pushed before, and we have thus
in a quiet way prepared a solution of the trust question. We
organized an Economy and Efficiency Commission, which has been
engaged in pointing out possible consolidations, the correlation
of the business of the bureaus, and the introduction of eflicient
means of business, resulting in an annual saving of many mil-
lions; secured, through the action of the Supreme Court, great
expedition in equity procedure, and we have recommended to
Congress the conferring of the same authority on the court in
reference to the proceedings at common law. We have enforced
restrictions against rebates and the general fraudulent use of
the mails with a rigor and success that has never before been
equaled in the history of the Department of Justice. We have
kept down the expenses of the Government, so that instead of
increasing annually, as they had in recent years, at the rate of
£30,000,000 or $40,000,000 a year, they have been reduced from
year to year until within a few months, when the new basis of
pension allotments increased the appropriations.

FROM PANIC SHADOW TO REAL PROSPERITY.

There has been no scandal connected with the administration.
By cur intervention in South and Central America we have con-
tributed to the peace of the world in ending revolutions and
preventing wars, and we have carried the work of the Panama
Canal construction to a point so near completion that the first
vessel may proceed on the bosom of the broad ship canal from
the Atlantic to the Pacific in October of this year, on the four
hundredth anniversary of the day Balboa discovered the Pacific.

Finally, although we entered office in the shadow of a recent
panic, during the four years of this administration business has
revived, confidence has returned, widespread prosperity is at
hand, the demand for labor is greater than ever, and the stand-
ard of wages for all classes of labor is higher thun ever before
in our history. !

Now, under these conditions, what was it that impeded my
progress as a candidate, end what was the political disease of
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which I dled? I am hopeful that when historians conduct their
post-mortems it may be found that my demise was due to cir-
cumstances over which I had no great control, and to a political
cataclysm which I could haxdly.have anticipated or avoided;
but, whether this be true or not, even friendly critics are able
to point out personal reasons why it was that, though I went in,
I also v ent out, with large majorities.

It has been charged against -oe that I am an aristocrat, and
that I have no sympathy with the common peop'e, and I have
no doubt that this impression has gone abroad and has setiled
decp in the minds of many people. Now, I do not think it is
true. I think I am as sympathetic with the common people, as
earnestly desirous of their happiness, as anxious to see that they
have justice accorded them, and that they enjoy their rights
under the law and Constitution as fully and completely ag any
one. I believe most profoundly that popular government is the
best government that we can have, and I am greatly concerned
that it shall continue and be successful in giving to the people
at large the best measure of individual liberty on the one hand
and the greatest practical efficiency in government on the other.
It may be that in my earnest desire to make government ef-
ficient I have not always explained that I believe that to make
government efficient is to work directly in the interest of the
common people.

My administration has come and gone in a period of unrest
and agitation for something intangible which it is difficult
definitely to describe. We have lived during the last four years,
and are living now, in an atmosphere of strenuous denunciations
of certain evils and loud aspirations for an ideal state in which
the common people are to become happier, the _poor and the
oppressed are to acquire property and cease suffering, and much
or all of the change is to be accomplished through the agency
of the Government.

The accumulations of swollen fortunes during the two dec-
ades preceding, and many of them by an impropcr means—
that is, by a violation of the antitrust law or the antirebal:
law—aroused a feeling of just indignation and set the tune to
public addresses. The notes of denunciation of the ma}efactors
of wealth on the one hand and of promises of rectifying such
inequalities by governmental means and increasing the equality
of opportunity among the poor rang pleasantly in the ears of
the people. Tk.y made for the popularity of those who pro-
duced the sweet tones, assuring better conditions and a coniplete
gocial reform, all by means of elections and governmental action,

MANY SOCIAL WORKERS MISLED BY ENTHUSIASM,.

Then, too, in the material improvement, in the larger amount
of wealth devoted now to education and philanthropy, there has
been aroused a most commendable interest in the poor and the
suffering. By university settlements and by other means the
observation of many well-to-do people is focused on the poor
and suffering and the supposed causes which produce poverty,
and so intensely enthusiastic do social workers become that they
lose their sense of proportion as to the relative number of
the poor whom they are laboring for and forget altogether the
interest of those who are not dependents and yet who make up
a great majority of the common people.

The public has not been content to estimate and weigh the
things done at their face value, but has accepted the hostile
statements that the good things which were done were done
either with an improper motive or because I could not help it,
or were really done by somebody else, and that, on the whole, I
was unfriendly to the people, a reactionary in spirit, opposed
to'all reforms leading to the amelioration of the inequalities and
sufferings of the oppressed and poor in society.

TIME MAY ENLIGHTEN PUBLIC TO REAL FACTS.

I am not complaining of this situation. I am hopeful that
as time rolls by the facts may disclose themselves and may
lead people to believe that more real reform has been accom-
plished in my administration than will ever flow from an at-
tempt to put into practical operation the promises which have
been made fo the people in recent party platforms and on the
stump of a regeneration of society through the instrumentality
of government, the making of the rich moderately poor and of
the poor moderately rich, and an elimination by statute of all
sin, injustice, poverty, and suffering from our country and com-
munity.

Time usually brings about an opportunity for retaliation, but
if you are a strong man, of good sense, you feel it beneath you
when the opportunity comes to exercise it. This personal feel-
ing against me on the part of a number of Senators and Bepre-
sentatives and other members of the party doubtless operates
with them as a substantial canse for continued dissension, It
gratifies me to feel that my going out of office and public life
will remove this cause, will end the “ Taftphobia ” that has gov-
erned the action of some in influential positions, and will tend

to end these divisions that have been caused by personal reasons
rather than on principle.
BEPUBLICAN PARTY IS STILL A FORCE FOR GOOD,

But I have consumed too much time in discussing my per-
sonal relations to the late campaign. The chief purpose of this
banquet was not to honor me or to soothe my injured pride. It
was to show to the country that the Republican Party is still
a force in this country for good, and that it is the duty of those
who believe this to give a reason for the faith that 18 in them.

We were beaten in the last election. We ran third in the
race. Why is it that we gather here with so much spirit and
with so little of the disappointment and humiliation supposed to
accompany political disaster? Is it not that in spite of the
defeat recorded at the election in November we were still vie-
torious in saving our country from an administration whose
policy involved the sapping of the foundations of the democratic,
constitutional, representative government, whose appeals to the
people were calculated to arouse class hatred that has hereto-
fore been the ruin of popular government, and whose contempt
for the limitations of constitutional law and the guaranties of
civil liberty promised chaos and anarchy in a country that has
until this time been the model of individual freedom and
effective popular government?

The result of the Chicago convention was a triumph for the
permanence of Republican institutions, the importance of which
can not be exaggerated, and I wish to emphasize this, in order
that it may be known that we meet in no spirit of despair, but
rather to rejoice in a victory for law and order and the institu-
tion handed down to us by our fathers.

It is true that we were defeated at the polls by our old-time
opponent, the Democratic Party. It is true that they are now
going to work out again the problem of eating your cake and
having it, too, by showing how it is possible to change from a
system of protection for manufactured industries to one of a
tariff for revenue only without affecting the industries to their
detriment and without halting production or lowering wages.
It is true that we are to witness an attempt to satisfy the
crying need for a new banking and currency system by a plan
which is to embody as many as possible of the features of the
Aldrich Monetary Commission plan, disguised as much as may
be so as to permit denial of any resemblance. It is true that
we are to witness a change of officeholders from Republicans to
Democrats, and we are to see how economical the new a
tration is to be, as compared with the old.

We have been through this before. It may be that this time
they ean do what they have not succeeded in doing heretofore,
and if so, and they can maintain the prosperity of the country
at its present record level, then we can be Americans before we
are Republicans and rejoice at their success. If they can vin-
cicate their claim that they will reduce the cost of living to a
moderate point by reducing the tariff, then they will be entitled
to point to this as an achievement fulfilling their promise and
vindieating their policy.

If this was all there was to the situation I doubt if we would
have this dinner—I doubt if we would be here in such great
numbers—because this recurrence of the traditional action and
reaction between the two old parties in respect to economic
policies is not one so exceptional as to call for noteworthy cele-
bration. :

VOTED FOR WILSON TO DEFEAT COL. ROOSEVELT.

The fact that brings us here is that in the late election there
were 3,500,000 voters—an irreducible minimum of the Republi-
can Party—who were determined to remain a force in the com-
munity, to prevent any constitutional amendment and legisia-
tion of a revolutionary program announced by the so-called
Progressive Party. Added to that 3,500,000 we may perhaps
count another 1,000,000 electors who will stand by us with
even more fervor, because they were Republicans sympathizing
with the Republican candidate and platform but voted for Mr.
Wilson to avert the danger of Mr. Roosevelt's election. The
importance of retaining these 4,500,000 voters as a concrete
force for the sustaining of our democratic, representative, con-
stitutional government is the chief purpose which calls us here.

It has already been pointed out that there is a spirit of un-
rest among the people, and that this spirit is what has brought
about the division of the Republican Party into the present
Republican Party and the Progressive Party.

We are told that the spirit of unrest demands progressive
measures that shall bring the people more directly into the
operation of their own Government; that shall emancipate the
poor from the burden of poverty; that shall introduce social
justice, relieve oppression, banigh dishonest methods from busi-
ness, and establish a society founded on altruism and the
highest Christian principles of morality. We enthusiastically

‘approve and adopt all these ideals of society, in which every
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member is to be prompted by love and charity for his fellow
men; in which there is to be no suffering or poverty, because
they are to be relieved through the just and generous conduct
of those who have toward those who have not.

But what we contend is that in the progress toward such
higher idecls, toward a society governed by purer ethics than
thuse whicih have obtained, we shall 10t throw away the limita-
tions of law and the principles of government, which have beea
attained after thousands of years of struggle, which constituta
an assurance to each individual in the community against all
invasio. by other people, whether many or few, of his life, his
liberty, his right of property, his right of freedom of religion,
his right of free labor, his right of free contract, and his right
to pursne happiness in his own way, subject only to the limita-
tions that he yield the same right to others.

CANGER IN UNRESTRICTED RULE OF THE MAJORITY.

What is there in present conditions that the Progressive
Party presents which can lead us to suppose that human nature
has so changed that no restraint is necessary in all society to
prevent one man from oppressing another, or to prevent a ma-
jority of us from oppressing an individual or a minority?
What is it that constitutional limitations are for in popular
government? A popular government is a government by the
people—that is, by a majority of the people—who under the
law are given the right to exercise the electoral franchise; and
constitutional limitations are imposed to prevent the misuse of
the power of the majority, so that the individual or the minor-
ity may not suffer injustice through the action of the majority.

Where is the security in the present society that the ma-
jority may not from time to time do injustice to the minority
and to the individual?

It is said that we mistrust the people if we assume that the
majority will ever do an injustice. In other words, the conten-
tion is that the vote of the majority is always right. Well, as
the majority in passing upon a given question determines some-
times one way and sometimes another, in which case is it right?

If the wisdom of our fathers znd of the long line of able men
who have fought for popular government has led to the intro-
duction into every scheme of government of restraints to pre-
vent injustice by the majority to the minority or an individual,
what is there that has happened in recent years to make us feel
that a change has come over the character of majorities, so
that they may not exercise the tyranny that they have exer-
cised in the past, and in respect of which they have been re-
strained by constitutional limitation? How are the inegualities
of society to be wiped out? How is government to insure hap-
piness to the individual? Is it by equal distribution of prop-
erty? Is it by taking from one man that which is his and giving
it to another who has not earned it? I submit that this is the
ultimate result of a thorough analygis of all the theories ad-
vanced by the Progressive Party.

PRAOGRESSIVE APPEALS MADE TO DISCONTENTED.

As one profound political economist said, such schemes usually
can be reduced to a combination by A and B to take from C
that which is his and confer it on D. A and B do not combine
and confer on D what A and B can, but only what C owns.
When A and B are anxious to divide what they have and give
it to D instead of dividing what C has and giving it to D, we
shall reach an era in human history when some of the theories
advanced by the Progressives will work in practice. Meantime
we must proceed on the theory that A and B are still moved
by a desire to keep to themselves what is theirs, and to have
the advantage and happiness that may proceed from the owner-
ship of the property they have acquired.

Is there anything in the appeals which are made by the
orators for the Progressive Party that leads one to think that
they regard their aundience moved by a self-sacrificing spirit to
give up what they have to be distributed to others less fortu-
nate? On the contrary, are not all the appeals which are
made based on the theory that the people addressed will be
moved to adopt the reforms advocated by which they themselves
will be improved in circumstance and somebody else will lose
what is his?

It was urged in favor of the reciprocity agreement that it
would reduce the cost of living by having free trade in natural
products between Canada and the United States. I did not
subsecribe to that argument, because I did not believe that it
would do other than make a larger reservoir, and thus steady
prices and prevent a further increase in the cost of living. But
the argument advanced by our Progressive brothers against the
Republican candidate with the farmers was that he had favored
reciprocity with the idea of reducing the prices at which the
farmers sold their produets, Did farmers rush forward to sup-
port that candidate because of the benefit which it was said
would be conferred upon their less fortunate fellow men? Was

not every argument advanced in the last campaign to induce the
votes of those who heard the argument on the ground that those
who heard would be better circumstanced financially if they
adopted the theory which was being presented?

In other words, did not the whole campaign illustrate in this
respect the very opposite condition from that of a society in
which men are moved in their votes and governmental action by
altruistic and not by selfish motives? And is not the whole
program of the Progressive Party a program which in its
ultimate result intends the taking from the successful and con-
ferring on the unsuccessful that which the successful have
earned ?

If all that it means is that those who have made their money
unlawfully or improperly shall be called upon to disgorge it, no
one would cbject to the proposition, however difficult it might
be to work out the theory, but when it is considered that such
theories can be satisfied only by taking all the property there
is and putting it in a common pot and distributing it about
without regard to the prudential virtues we are able to see the
destruction that will come to modern progress by putting any
such theories into effect.

The great and tremendous advantage of the right of property
is that it furnishes a motive for man to exercise industry and
self-restraint, and the more he improves the general prosperity
of the community in which he lives and so the more he helps
his fellows. He gives them an opportunity to labor and to save
and thus to increase the general accumulation of capital, its
general use and its general product, and with the increase in the
general product the opportunity for better material living
grows, and with the opportunity for better material living the
oppommity for better spiritual living comes. The moment that
by destroying the right of property you take away the motive
for accumnulation, the motive for acquisition, the motive for in-
dustry and self-restraint, you take away the impulse which
has made the world what it is. That is what the history of
civilization has shown. No other theory has worked out and
has demonstrated its usefulness. L

POOR ARE CETTING POORER WIILE RICHES GROW.

We have gone on improving the material and spirvitnal wel-
fare. The per capita of wealth in this country has increased
most largely, the poor are not getting poorer, though the rich
may be getting richer, but there has been a general improvement
all along the line. We have been developing in individuals
greater interest in their fellow men.

We have been cultivating the charitable impulses, forming
associations for the intelligent application of charity, associa-
tions for the relief of the distressed, and all these movements
should receive the highest encouragement from every lover of
his kind, but to assume from these movements that business
and governmental reforms can be based on a theory that the
majority of men will be governed by altruistic and not by selfish
consideration, with a view to supporting themselves and their
families, and to increasing their possessions, is to fly in the face
of the commonest and most clearly accepted fact.

We have been very prosperous in this country, and very
happy, and really very free from oppression, in the sense of
the deprivation of our liberty or of our property, and so clear
and easy has the assumption and retention of our constitutional
rights been that we have failed to realize the struggles that
were essential in the past to establish those rights and secure
them beyond violation.

In other words, we have had so little occasion to assert in
formal suit the constitutional limitations to preserve to us that
which our forefathers intended to secure by the Constitution
that we do not realize that all our rights are dependent on that
very instrument, and that the minute you repeal or modify it
that minute you become subject to the danger of a tyranny
either of an individual or a majority.

These rights, secured by constitutional limitation, when chal-
lenged or violated, are to be vindicated through the courts, but
under the system which our Progressive friends propose, the
limitations themselves are to be subjected to the abolishing
power of a referendum; and when they are embodied and en-
forced in a judgment of a court they may still be lost by a
referendum of the judgment to the populace in an election to
determine whether the court’s decision is right.

Thus it is easily seen that under the Progressive program
the whole machinery that has been so carefully built up by the
older statesmen of this country and of England to save to the
individual and to the minority freedom, equality before tle law,
the right of property, and the right to pursue happiness is to be
taken apart and thrown into a junk heap, and the preservation
of such rights or privileges, if you choose to eall them such, is
to be left to the charitable impulses of a benevolent adiminis-
trator.
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No one at all familiar with the principles of free government
and the tendency of erring and power-loving human nature
would be content to have his liberty or his right of property or
his right to pursue happiness dependent upon the benevolence
of anyone.

The Republican Party stands for protection to the Nation’s
industries, for the retention of the Philippines and the enlight-
enment of the Filipinos, for widespread education, for those
election laws which give the people the best opportunity to ex-
press their preference, for all really practical measures which
look through the aid of the Government to the relief of the
oppressed, but above all it stands for the preservation of the
pillars of popular government; it stands for the maintenance
of the rights of all, for the greatest good to the greatest
number, and it believes that those ends are attainable through
the control of the majority properly limited by fundamental
law."*

OPPOSES ANY SACRIFICE OF PARTY PRINCIPLES.

Now, it has been suggested that the Republican Party can
unite again with many of the Progressive Party if only a dif-
ferent rule can be put into force through the convention or the
national committee by which the reduction of southern repre-
sentation could be secured and a fairer method of selecting
the candidate for President by the Republican Party could be
had.

I have not any objection to any method which shall be fair.
That is not a reason for joining or giving up the party. It is
the principles that the party advocates that should control one
in its support. It is not that the Republican Party is desirous
of holding office or power, though neither is to be despised, but
it is that in this crisis we feel that we have the means of
preventing the country from taking a step which, if taken, will
precipitate us into governmental chaos, will set the country on
a chimerieal chase for an ideal that is impossible to realize,
and that in this chase the country will lose the inestimable
benefits of a permanent popular government that we have
developed after a thousand years of struggle and have created,
maintained, and preserved inviolate for 125 years of national
liberty. We are not bitter; we are not cast down; we are not
vengeful.

If the people of the United Stafes ecan stand a Democratic
administration for one or two or even more terms, we shall
certainly not object to their ecapacity for endurance in this
regard; but what we wish to assure ourselves of is that neither
through Democratic radiecalism nor through the Progressive
radicalism shall the pillars of our noble state be pulled down
and the real cause of the people be sacrificed to dreams of
demagogues and theorists.

Let us buckle on our armor again for the battle for humanity
and the common people that must be fought.

Let us invite those Republicans who left us under an impulse
that calmer consideration shows to have been unwise to return
and stand again shoulder to shoulder with us in this critical
time in our country’s history.

Let us invite from the ranks of our opponents the Demo-
crats—the many who love the Constitution and the blessings
it has conferred on our people—to unite with us in its de-
fense. It must be a campaign of eduecation among the common
people against the poison of class hatred, the fanaticism of
unbalanced enthusiasts, the sophistry of demagogic promises,
and the wiles of false friends of humanity.

REPRINT OF POST OFFICE BILL.

Mr. MOON of Tennessee. Mr. Speaker, I ask unanimous
consent for a reprint of the bill H. R. 27148, a bill making ap-
propriations for the service of the Tost Office Department for
the fiscal year ending June 30, 1914, and for other purposes.

The SPEAKER. The gentleman from Tennessee [Mr. MooN]
asks unanimous consent for a reprint of the Post Office ap-
propriation bill.

Mr. MANN. Mpr. Speaker, I think the gentleman in conver-
sation with me expressed the desire to have a reprint of the
bill corrected, and as he has stated it it would not be a mere
reprint.

The SPEAKER. The gentleman from Tennessee desires a
reprint to conform to the facts and figures. 1s there objection?

There was no objection.

WITHDRAWAL OF PAPERS.
. Mr. Boouer, by unanimous cobsent, was granted leave to
withdraw frow the files of the House, without leaving copies,
the papers in the case of Daniel O'Connor (H. R. 12735), Sixty-
first Congress, no adverse report having been made thereon.
INDIAN APPROPRIATION BILL,

Mr. STEPHENS of Texas. Mr. Speaker, I move that the
House resolve itself into the Committee of the Whole House

XLIX
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on the state of the Union for the further consideration of the
bill H. R. 26874, the Indian appropriation bill.

The motion was agreed to.

Accordingly the House resolved itself into the Commitiee of
the Whole House on the state of the Union for the further con-
sideration of the bill H. R. 26874, with Mr. Sauxpers in the
chair.

Mr. STEPHENS of Texas. Mr. Chairman, when we ad-
journed on last Saturday I had made a point of order against
an amendment offered by the gentleman from Montana [Mr.
Pray] .after the figures in line 16, page 16, to insert a new
paragraph. The appropriation was for $75,000, for the purpose
gf{lmaklng certain surveys, which is not incorporated in the
ill.

Mr. PRAY. Mr. Chairman, I would like to say a word on
the point of order. -

The CHAIRMAN. Will the gentleman from Texas [Mr.
StepHENS] yield to the gentleman from Montana [Mr. Pray]?

Mr. STEPHENS of Texas. For the purpose of discussing the
point of order only? .

Mr. PRAY. Yes.

Mr. STEPHENS of Texas.
five minutes, Mr. Chairman.

Mr. PRAY. I do not think it necessary for the gentleman to
yield. I ask for recognition to discuss the point of order.

The CHAIRMAN. Does the gentleman from Montana [Mr.
PraY] desire to address himself to the point of order?

Mr. PRAY. I do.

The CHAIRMAN., The gentleman is recognized.

Mr. PRAY. Mr. Chairman, this amendment is for the pur-
pose of enabling the department to survey land on Indian reser-
vations in Montana, land on the Tongue River or Northern
Cheyenne Reservation, land within the Fort Belknap Indian
Reservation, and for making a meander survey around Flathead
Lake, so as to identify the lands embraced within the power-
site withdrawal of 100 linear feet around that lake back from
the high-water mark for the year 1909, together with other sur-
vey work on Indian reservations not provided for in the pending
bill.

This amendment, Mr. Chairman, is based upon authority of
existing law., The purpese of these surveys is to provide allot-
ments for the Indians. The authority for the surveys, and con-
sequently for this appropriation, will be found in the general
allotment act of February 8, 1887, which provides for the allot-
ment of lands in severalty to the Indians, and necessarily the
surveys must be made before the allotments can be made.

The CHAIRMAN. Let me ask the gentleman a question. I
notice that a part of the amendment provides for surveying
lands in the Tongue River and Northern Cheyenne Indian Res-
ervations,

Mr. PRAY. Yes.

The CHAIRMAN. Can the gentleman give the Chair the au-
thority for that particular work under existing law?

Mr. PRAY. That is based, Mr. Chairman, as I regard it,
upon the general allotment act which I have quoted and upon
which the general appropriation in this bill is based. This
amendment carries a specific appropriation for this work which
ig not intended to be provided for under the general item; and
the department has estimated for this appropriation and recom-
mended the performance of this werk, and this amendment is
in exact accord therewith; and, furthermore, it is authorized
by the statute I have cited, and is therefore supported by exist-
ing law.

AMr. STEPHENS of Texas. Mr, Chairman, will the gentleman
let me eall his attention to this fact, that out of this general
sum for the survey of lands a portion was used for the survey
of lands on the Tongue River and the Northern Cheyenne
River? And is the gentleman aware of the fact that for the
completion of the survey of lands in the Flathead Lake Indian
Reservation some $29,000 was expended last year out of the
general appropriation? Is the gentleman aware of that? "The
general appropriation is in this language:

Tor the survey, resurvey, classification, appraisement, and allotment
of lands In severalty under the provisions of the act of February 8,
1887, entitled *An act to provide for the allotment of lands in severalty
to Indlans,” and under any other act or acts providing for the survey
and- allotment of lands in severalty to Indians; and for the survey
and subdivision of Indian reservations and lands to be allotted to In-
dinps under auihority of law, $200,000, to be repaid r{‘mpariionntel
ont of any Indinn moneys held In trust or otherwise by the Unit

States and available by law for such relmbursable purpose and to re-
main available until expended.

That last clause would fairly cover the purpose of the gen-
tleman’s amendment.

Mr. PRAY. I know it iz true fhat up to the close of the
fiseal year ending June 30, 1911, $29,000 was taken from tae
general fund for these surveys on Indian reservations, DBut a
much larger amount is needed at the present time, Therefore

I will yield to the gentleman for
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the department officinls have asked for a special appropriation
of §75,000, and have taken no account of this work in their
estimates for the general appropriation this year. Under that
general item for surveys they asked for $250,000, and you cut
it down to $200,000. Yet I have the positive assurance of
officials at the department that they will be unable to use but
very little, if any, portion of the general appropriation for these
important surveys, and they insist that these surveys should
be made at the beginning of the next season.

Mr. BSTEPHENS of Texas. But we are appropriating in this
bill $200,000, and there was a part of the appropriation last
year that sas not used.

Mr. PRAY. I know about that, and also that yom did not

* come within $50,000 of the general estimates, and I do know,
further, that the department will Le unable to fake any portion
of the funds from that general appropriation for the very neces-
sary purpose set forth in this amendment.

Mr. STEPHENS of Texas. If they could take $20,000 of last
year, why can they not complete it this year sith the appro-
priation?

Mr. PRAY. They took that amount in 1911, but even so, it
was totally inadequate, and they can not do the work without
a special appropriation. This amendment is based on existing
law, upon the act supporting the general appropriation. And
furthermore, the provision included in the amendment in regard
to surveys on the Flathead Reservation is based upon the act
of a year ago, which provides that an easement in and over
all lands bordering on or adjacent to Flathead Lake, which lie
below an elevation of 9 feet above the high-water mark of
this lake for the year 1909, shall be reserved for use in con-
nection with storage of water for irrigation or development of
water power. All patents hereafter issued under this law
must include such reservation. It is necessary to make the sur-
vey to fix the contour line. The law can not be compiled with
without a survey. The estimate for this particular work is
$25,000. This is included in the Book of Estimates, and appears
in the hearings. The other feature of the amendment relates to
survey on the Fort Belknap Reservation—§25,000 is needed for
this purpose. The recommendatien is noted in the hearings
and in the Book of Estimates. This survey is for allotment pur-
poses and authority for the appropriation will be found in the
general allotment act before alluded fo. This amendment, in
my judgment, is not subject to a poeint of order.

Mr. STEPHENS of Texas. They have used, as I have stated,
$20,000 of the general appropriation last year for beginning this

survey, and this year we have made an appropriation of $200,- |

000 for completing the survey.

This amendment of the gentleman from Montana is subject
10 a point of order for the reason that it has not been estimated
for, is not in the bill, and does not come legitimately before the
committee at this time. It is new legislation.

Mr. PRAY. Mr, Chairman, the gentleman says that this
legislation has not been estimated for. He does not mean that.

Mr. STEPHENS of Texas. I mean it is not in the bill.

Mr. PRAY. The department.has estimated for it and has
said that it is absolutely necessary that they should have the
$75,000 recommended. Besides that, it is authorized by the law
carrying the general appropriation that was inserted at the be-
ginning of this bill.

This is not the only item affecting Montana estimated for by
the department which does not appear in the bill. The depart-
ment asked for an appropriation of $10,000 for indigent and
homeless Indians, such as Chief Rocky Boy and his band of
Chippewas and the poverty-stricken Cree Indians who were
under Chief Little Bear. This item does not appear in the bill,
although there is great poverty and distress among these In-
dians; and this same condition exists among the aged Indians
on some of the reservations. Chouteau County, my home county,
expended $6,000 to take care of the Cree Indians during an
epidemic of smallpox, and when I introduced a bill in the Six-
tieth Congress for reimbursement the verdict was that the lia-
bility of the Government was too remote. In my humble judg-
ment the Government is and ought to be liable for the support
of helpless Indians. They are the wards of the Government
and entitled to help under such distressing circumstances.

This amendment is meritorious and ounght to prevail, but it
will doubtless meet the same fate as other amendments that
have been proposed for the purpose of inereasing appropriations.
This appropriation is necessary; it is properly estimated for
and fully justified in the hearings, and, furthermore, it is an-
thorized by the same law that supports the general item on
page 2 of the pending bill.

The CHAIRMAN. The reference that has been made to ex-
isting law is nrged in support of the amendment. No intelligent
ruling can be made on the question in the nbsence of that law,
and the Chair will therefore ask the gentleman from Montana

[Mr. Pray] to send the law to the desk, and the Chair will
reserve a ruling on this point of order until he can look at the
law which is relied upon.

AMr. STEPTIENS of Texas. Shall we proceed with the bill,
Mr. Chairman?

The CHAIRMAN. Yes. The Chair states that for the time
being we will proceed with the bill, and at a later opporfunity
the Chair will make a ruling.

Mr. STEPHENS of Texas. Mr. Chairman, T ask unanimous
consent that we pass over the item for the present until we can
ascertain the authority.

The CHATRMAN, Without objection, that will be done. The
Clerk will read.

u}[r;. STEENERSON. Mr. Chairman, a parliamentary in-
q 5

The CHAIRMAN. The gentleman will state it.

Mr. STEENERSON. I would like fo inquire what became of
the amendment that I offered on Saturday?

Mr. MANN. Mr. Chairman, the amendment offered by the
gentleman from Minnesota on Saturday was passed over with-
out prejudice, with a point of order pending. I made the point
of order, and after an examination of the statements in the
Recorp of Saturday, I desire to withdraw the point of order.

Mr. FOSTER. Mr, Chairman, T also have a point of order
pending, I think. The amendment is just as it was on Satur-
day, as I understand from the gentleman from Minnesota.

Mr. STEENERSON. Yes; it is pending.

Mr. FOSTER. It occurs to me that this matter should be
taken up in the regular way by the Committee on Indian Af-
fairs, to determine whether or not it is advisable to aunthorize
this. And there is a question as to the right of the Red Lake
Indians to have an interest in this matter, so that it occurred to
me that in view of all those facts this matter ought not to £o
info this bill.

Mr. MANN. T understood that it was agreeable to the com-
mittee. Is not that correct?

Mr. STEPHENS of Texas. Yes.

Mr. STEENERSON. It was considered in the committee.

Mr. STEPHENS of Texas., We have made a favorable report
on the amendment. We had a special meeting of the committes
and agreed to this amendment; agreed that it might be offered
on the floor. It is not in the bill, but I desire to state to the
gentleman from Illinois [Mr. Foster] that the committee agreed
to this amendment at a specinl meeting.

Mr, FOSTER. But the committee has never reported a bill
on the subject and placed in on the calendar.

Mr. STEPHENS of Texas, It has been the custom, Mr.
Chairman, for a number of years that the committee could be
authorized to offer, through its chairman, on the floor such
amendments, and we have followed that custom in this instance,
for the reason that the data were not before the committee at
the time we reported the appropriation bill; else we would have
reported it with the amendment of the gentleman frem Minne-
sota [Mr. STEENERSON].

Mr. FOSTER. It does seem to me that this amendment
ought not to be put on at this time, without giving opportunity
for a study of this question. I am not saying that this matter
is not all right, but it does not occur to me that it ought te go
in here,

Mr. STEENERSON. Will the gentleman reserve the point
until I can make a further explanation?

Mr. FOSTER. Yes. I have no ebjection.

Mr. MILLER. Mr. Chairman, before my colleague [Mr.
SreExeRsoN] makes his statement, I would like to call the
attention of the gentleman from Illinois [Mr. Fosrer] to the
fact that this is the only way to get any legislation through
at this session of Congress, It is undoubtedly right that under
ordinary circumstances a bill should be introduced and passed
upon by the commitfee and reported to the House and taken up
by itself, but under the present condition of things the gentle-
man from Illinois knows, as every one of us knows, that there
will be no legislation .on this subject at this session of Con-
gress—that ig, this year—unless it is done by way of amend-
ment to this bill. Now, this is not a large item. It is really
quite an insignificant item, but it is important to a large num-
ber of Indians. TUnless this survey can be secured in this bill
it will not be secured at all. TUnless this drainage survey can
be made or authorized within a year, it is probable that it never
ean be made for the welfare of these Indians

AMr. FPOSTER. Why does the gentleman make that state-
ment?

Mr. MILLER. The allotments may be made up there in that
region before it can ever be reached, and if that should be done
the opportunity for a survey of this kind would be largely
removed.
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Mr. STEPHENS of Texas. This is reimbursable, and is an
unexpended balance of an appropriation for a survey partly
made. The time expired before they could complete the suryey,
and this provision is for the expenditure of the unexpended
balance for the survey.

The CHAIRMAN. Is the point of order made against the
amendment?

Mr. STEENERSON.
ther explanation. e

Mr. FOSTER. I wiil hear the gentleman’s explanation, and
if it is satisfactory I may withdraw the point of order.

Mr. STEENERSON. I can realize that the zeal of the gentle-
man from Illinois [Mr. FosTteEr] requires him to consider this
matter very carefully. I desire to say that it was presented
to the committea at a special meeting and approved. Now, this
reappropriation is part of an appropriation made reimbursable
out of the funds of the Indians, and then, in order to recoup the
amount of the expenditure for a drainage survey, the price of
the unsold lands originally contributed by the Red Lake In-
dians, being 1,500,000 acres, was raised 3 cents an acre. Eventu-
ally that will bring back into the Treasury mors than the sum
appropriated or expended for the drainage survey. We have
appropriated $35,000 and have spent $30,000. The money was
appropriated especially for a drainage survey, and this being
money of the Indians, proposed to be expended for the benefit
of the Indians, it seems to me that some consideration should
be given to those who represent those Indians. It is simply a
method of using the property of the Indians for their own bene-
fit, and it is not tenable to say that this money belongs to the
United States.

T notice that several erroneous statements were made in the
debate on this matter on Saturday. My colleague from Minne-
sota [Mr. MiLrer] in a colloquy admitted that this money, de-
rived from the increase in the price of the sale of the Indian
lands, would belong to the United States. Now, that is not
correct, because the land was conveyed to the United States
under the act of 1839 by the Indians in trust for the purpose of
being disposed of, and when the price is increased the trustee
does not get the benefit of the increased price, but it inures to
the benefit of the cestul que trust. Therefore this money ulti-
mately belongs to the Red Lake Indians who furnished the
3,000,000 acres to be put into the pot and sold to raise the com-
mon fund. The act which made the appropriation made it re-
imbursable, and I can not see why this item should not now be
agreed to. I hope the gentleman from Illinois [Mr. FosTER]
will withdraw his point of order, that he will not insist upon it,
because it is necessary to have this survey made this summer
in order to make the allotment. I do not understand that it is
the policy of the department to allot the agricultural lands on
the Red Lake Reservation without first making this survey.
That is the object of this item—to get a survey and to find out
how much agricultural land there is available for allotments
in severalty.

It is the first step toward an allotment of lands in severalty.
All the agricultural and timber lands on this reservation are
now held in common. This has been asked for at three or four
meetings, and it seems to me that in view of the fact that the
Indians are unanimous, both factions of them, and in view of
the fact that the Representative in Congress from that distriet,
who has visited this reservation within the last 60 days and
inquired into this matter, is strongly in favor of it, some con-
sideration ouglht to be given to the wishes of the Indiang, whose
money we are appropriating, and to the statements of the Rep-
resentative from that distriet. I therefore hope that the gentle-
man will withdraw his point of order.

While I am on my feet I desire to say that the record of the
debate of last Saiurday does not clearly show what the so-called
Eleven Towns were sold for.

To show what was realized from the Eleven Towns, I will
print the following statement from the Crookston Land Office:

ELEVEX TOWXNS.

the several councils held by the Red Lake Chippewa Indlans
e past summer, reference has been made by many of the older

Mr. Chairman, I desire to make a fur-

Duriupﬁ
during t

Indians to the matter of the sale of the ' Eleven Towns" borderln%-

the west end of the present reservation. 1t will be remembered tha
he purchase prlee as agreed by the Indians for this tract was
$£1,000,000. The fact of the matter is that this consideration has been
exceeded to the benefit of the Indians to the amount of £260,000, as
shown by the following letter:
CrooksToN, MIxN., Seplember 27, 1912,
IMon. HALVOR STEEXERSON,
Crooksion, Minn.

DeAn Sir: In compliance with your request we submit the following
figures, which are a revislon of our report to you under date of March
6, 1912, to and Including this date:

Area of Eleven Towns_ . _________.__ acres__ 265, 000
Enferved itoidate "t - 0 o dor o 262, 000
63 T e Y B L L L S S S e et do. .- 3, 000

L )

Purchase price of land heretofore entered_ .. oo $1, 260, 000
Amount pald o = -- 1,055, 000
PR E G B TR O R W SN T SRR I N E et vt 2035, 000

The unentered area is subject to sale at the minimum price of §4
per acre.
Respectfully,

A. P. TOUPIN, .
Register, Crookston Land Ofice.

It will be seen that these lands were sold for $260,000 more
than the Indians had agreed to take for them under the Mc-
Laughlin agreement. 8o it appears that these matters have
been handled with skill by the department, and the Indians
are perfectly satisfied that they have been fairly and liberally
treated in this matter. I appeal to the gentleman from Illinois
[Mr. Foster] to allow this survey to be made. Otherwise the
whole matter will be delayed for a year.

Mr. FOSTER. Mr. Chairman, in my judgment it is not a
good plan to take up a matter of this kind, involving a project
of this magnitude, on an appropriation bill, and I think the
House probably has some reason fo complain if amendments
are put on in some other body and come back here for adoeption
by this House when we have had no opportunity to consider
them. But as I am informed by the chairman of the committee,
the gentleman from Texas [Mr. SteraeENs], that this matter
has been fully considered in the committee and approved, and
in view of the statement made by the gentleman from Minne-
sota [Mr. SteeNersoN] who knows the situation, I feel that I
am willing to take his word for this and the action of the com-
mittee, and I therefore withdraw the point of order.

Mr. STEENERSON. Mr, Chairman, the gentieman from I1li-
nois withdraws the point of order.

The CHAIRMAN. The gentleman from Ilinois withdraws
the point of order. The question is on the amendment offered
by the gentleman from Minnesota.

The amendment was agreed to.

Mr. FERRIS. Mr. Chairman, a parliamentary inquiry.

The CHAIRMAN., The gentleman will state it.

Mr. FERRIS. I may be mistaken about it, but I do not recall
that there was any disposition of the pending amendment of the
gentleman from Montana [Mr. Pray].

Mr. MANN. That was laid over temporarily.

The CHAIRMAN. It was agreed to pass that over for the
present. The Clerk will read.

The Clerk read as follows:

NEBRASEA.

Sec. 11. For suﬁport and education of 300 Indian pupils at the Indian
school at Genoa, Nebr,, and for pay of superintendent, $52,100; for gen-
eral repairs and improvements, $4,500; in all, $56,100.

Mr. STEPHENS of Texas. Mr. Chairman, I have a com-
mittee amendment which I send to the Clerk’'s desk.

The Clerk read as follows:

Page 10, line 18, after the word “ hundred.” add the words * and
seventy-five.”” Line 20, strike out “ 52,100 " and make it * 62,300." In
line 21, strike out “ 56,100 ” and insert in lleu thereof * 06,800."

Mr. STEPHENS of Texas. Mr. Chairmian, (he reason for
making that amendment is this: The general bill provides for
300 Indians at the Genoa School, Nebraska. We find that there
are enrolled there 373 pupils, and we have made no provision
for 73 of them. We find that the bill does not provide for 73
Indians, and therefore on a pro rata appropriation we offer
this amendment to cover those 73 Indians unprovided for.

Mr. BURKE of South Dakota. Will the gentleman yield?

Mr. STEPHENS of Texas. I yleld to the gentleman from
South Dakota.

Mr. BURKE of South Dakota. I wanted to ask the chair-
man of the committee if the attendance at this school last year
was not 375 pupils, in round numbers?

Mr. STEPHENS of Texas. Three hundred and seventy-three.

Mr. BURKE of South Dakota. They conducted the school
upon an appropriation that was made for 300.

Mr. STEPHENS of Texas. That is right.

Mr. BURKE of South Dakota. Now it is proposed to increase
the appropriation without increasing the attendance, if I
understand the chairman correctly.

Mr. STEPHENS of Texas. They were not provided for last
year, for the reason that it was not called to the attention of
the House or the Committee on Indian Affairs that they had
73 additional Indians in the school there which the appropria-
tion did not cover.

Mr. BURKE of South Dakota. I understood the gentleman
to say that the attendance of the school last year was 373—
that is, this year—and that they have been able to take care of
that number with the appropriation that was made for. the
school.

Mr. STEPHENS of Texas. My secretary calls my attention
to the fact that there were only 318 pupils last year; that is,
they had 18 over the 300 that were appropriated for. This
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year they have 373 pupils, or T3 above the number appro-
priated for.

Mr. BURKE of South Dakota. I would like to ask if this
was an item passed upon by the committee. I was net able to
be present at the last meeting of the committee.

Mr. STEPHENS of Texas. Yes; it was presented, and the

committee authorized the chairman to offer this amendment |

because they have the additional number of pupils there not
provided for.

Mr. BURKE of South Dakota. I will call the gentleman's
attention to one thing that caused me to make the inquiry, and
that is, in considering the bill we did not allow in any case an
increase. of the appropriation. fo provide for an attendance
greater than we had before.

Mr. STEPHENS of Texas. If that had been called to the at-
tention of the committeer at the time we passeéd the pill we
would have provided for 373 pupils or required them not to add
that number to the school ; but as they were enrolled, and have
been for the last six months, from September to the present
time, we think they ought to have the present amount.

Mr. MANN. Will the gentleman yield?

Mr. STEPHENS of Texas. Certainly.

Mr. MANN. Is there any deficiency item this year for this
school? In other words, if they now have 373 pupils at this
sehool, and the appropriation in the bill is the same as for the
current appropriation law, you propose to increase the amount
of the bill. Is that based upon: the propesition that there is a
deficiency appropriation for this year?

Mr. STEPHENS of Texas. I do not understand whether
there will be a deficiency or not, for I have not the records be-
fore me at the present time:

Mr. FOWLER. Will the gentleman from: Texas yield for a
question ?

Mr. STEPHENS of Texas. I will yleld to the gentleman from
Illinois.

Mr: FOWLER. I see by the amendment that you increase
the appropriation $200 above that of the last appropriation bill.

Mr. STEPHENS of Texas. Ten thousand two hundred dol-
lars, for the reason that we have 73 pupils more than the bill
provides for.

Mr. FOWLER. I understand you ran the school Iast year on
$00,200, with the same number of pupils.

“Mr. STEPHENS of Texas. Noj; that is where the gentleman
is in error. We only had 318 pupils, and now we have 373.

Mr. MANN. And that included $10,000 for a special purpose
that had nothing to do with the maintenance of the pupils.

Mr. FOWLER. I understand there is no deficiency from the
last appropriation.

Mr. STEPHENS of Texas.
examine that question.

Mr. FOWLER. Does not the gentleman think the school
could be run on the same amount of appropriation for the com-
ing year that was made the last year?

Mr. STEPHENS of Texas. It could, but we only had 318
pupils last year. Now we have 373, and these:additional pupils
will require the additional amount.

Mr. CLARK of Florida. Mr. Chairman, on last Saturday,
while the House was in Committee of the Whole considering
the Indian appropriation bill, I was called from the Chamber
by a constituent, who detained me for several minutes. Durin
my temporary absence it appears that the Seminole Indians o
Florida, and indeed Florida herself, were quite fully discussed
by a number of gentlemen. In the course of the debate, which
was supposed to relate to a certain item of appropriation for
the Florida Seminoles, the following colloquy, as shown by the
Rrcorp at page 908, took place:

Mr. Fennis. I desire to say to the gentleman that the President has
really taken some steps. These Indians in the es are as wild
as rabbits, and up to this time they have not been able to do anythin
with them; but the President has g Executive order set aside a trac
of land comprising 85.000 acres, and the Indian Office has tried to get
these Indians on it, tried to get hold: of them, lasso them, or catch them:
in some other way and put them. on it

Mr, MaNN, This talk about the Indians being so wild is all fudge.

Mr. FErris, Well, the Indian Office does not say so;

Mr.. ] N. What do they know about it?

Mr. kRr1S. They have been down there.

Mr. MaxN, They sent one man on a winter trip, at a cost of $154;
that is all they know about it. They do not know anything about it.
There never waos any occasion for the Government spe £ a cent om
these Indians down there; they are not it

Alr. FEnris. They have not got sense enough to ask for anything.

Afr. Maxx., The geotleman need not be alarmed ; they have got o great
deal more sense than some of the native: Crackers of Florida and are

uite ‘ltlll%?eto take care of themselves; they are pretty bright people
own 3

It will be observed, Mr. Chairman, that the distingnished
gentleman from Oklahoma likens the brave remnant of Semi-
noles left in my Stute to “ rabbits,” and the great leader of the
minority, the gentleman from Illinois, solemnly declares that the

I have not had an opportunity to

i

Seminoles “have a great deal more sense than some of the
native Crackers of Florida.” Mr. Chairman, I can not allow
‘these statements to go unchallenged and by my silence appear
to acquiesce in them; and I ask the House to bear with me
| for a few moments while I submit a few observations relative
!to them. ¢

' I was amazed when I read the language of the gentleman
- from Oklahoma, who has so large an Indian constituency,
wherein he compares this remnant of a once populous and war-
(like fribe of Indians to “rabbits” I assert, Mr. Chairman,
‘without the slightest fear of successful contradiction, that ne
‘braver people among all the nations and tribes of American
: Indians ever inhabited this continent than those who followed
: the waving plume of Osceola. It is true they are uneducated,
‘but that is not their fanlt. It is the fault of this great Chris-
‘tian Government, which has forcibly deprived them of their
all and left them in poverty and ignorance to meet the issues
of a new life. If you really wish to help the Seminoles of
Florida, establish schools among them, with faithful and com-
- petent instructors, and lift them up intellectually, so that they
may assume the duties of citizenship and become factors in
our much boasted eivilization. Let my friend from Oklahoma
quit referring to them as “rabbits,” but rather let his com-
mittee bring in a bill making provision for the education and
elevation of these unfortunate people.

But, Mr. Chairman, I desire more particnlarly to address
myself to the reference made by the great minerity leader to the
i Florida “ Cracker.” Mr. Chairman, “ Cracker ” isa title proudly
- worn by every true Floridian, whether he be a son of that great
| Commonwealth, by birth or by adoption. The man whe lives
in Florida for two or three years, whether he hails from the
North, the East, the West, or some other portion of the South,
assumes the title of “ Florida Cracker,” and wears it as a badge
-of the greatest honor. And why should not he be proud of the
| distinction, Mr. Chairman? Gen. Edmund Kirby Smith, one of
' the greatest, one of the manliest, one of the bravest of that mag-
‘nificent body of men who constituted the commanding officers of
the Confederate States army, was a native-born *“ Florida
| Cracker.” Gen. Edward A. Perry; although born in Massachu-
| sefts, was a “ Florida Cracker” by adoption, and as brigadier
‘general in the Confederate army illustrated his dauntless bravery
‘and unflinching courage on many hard-fought fields. [Applause
-on the Democratic side.] Dr. John Gorrie, the gentle and faith-
'ful physician whe invented the process for manufacturing ice
artificially, and thus became the greatest benefactor to hu-
manity of modern times, wasa * Florida Cracker.” And I could
| fill the REcorp with the names of individual “ Florida Crackers™
who have become eminent in some field of human activity, but
‘time will not permit. I can not, however, let this opportunity
pass without calling attention to the fact that Florida has only
been in the Union for 68 years; the Civil War and other causes
delayed her development, and she really only began her march
of progress within the last quarter of a century. She is in
reality a pioneer State to-day. Her resources have hardly been
touched, and no human mind can foresee the vast pessibilities
in store for her. To the original pioneers, those sturdy Ameri-
cans, unlettered it is true, but as brave and patriotic souls as
ever heard the war cry of the savage, who conquered Florida,
Is due the credit of giving this magnificent domain to the
American Union. [Applause.]

The CHAIRMAN, The time of the gentleman from Florida
has expired.

Mr. TOWNSEND. Mr. Chairman, T ask unanimous consent
that the gentleman from Florida may continue for five minutes.

Mr. STEPHENS of Texas. Mr. Chairman, I desire to com-
plete this bill fo-day, and I shall have to object.

Mr. MANN. How much time does the gentleman desire in
‘which to conclude?

Mr. CLARK of Florida. I will get through in 10 minutes.

Mr. MANN. Then, Mr. Chairman, I ask unanimous con-
sent that the gentleman from Florida may continue for 10
minutes.

The CHAIRMAN. The gentleman from Illinois asks unani-
mous consent that the gentleman from Florida may continue
for 10 minutes. Is there objection?

There was no objection.

- Mr. CLARK of Florida. Mr. Chairman, they and their de-
scendants are the people to whom the distinguished gentleman
from Illinois refers to as so lacking in sense. These men who
blazed the pathway of civilization through the primeval forests,
exterminated the wild beasts of the jungle, conquered and re-
duced to subjection the untutored but warlike and courageous
Seminole, may nét have been as cultured and polished as the

colleginn, but they were the bravest of the brave; they were
as honest as honesty itself; in their veins flowed the purest
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gtrain of American blood, and their every heartbeat was attuned
to the sweet song of human freedom.

Mr. Chairman, the “ Florida Cracker” of to-day possesses
every eiement of manhood which made glorious the record of
his anecestry, and I repudiate with all the force I can command
the imputation that he is not in every essential respect the equal
of any man who walks upon the earth.

Why, Mr. Chairman, the very atmosphere of Florida con-
duces not only to a broadening of the intellectual man, but it
tempers and refines the moral sensibilities. The * Florida
Cracker” has “sense” enough to keep on the statute books of
his State a law which forever makes impossible the shocking
of the moral sense of all decent people by the union of a half-
witted white girl with a black negro brute. If the culture, re-
finement, and “sense” of Chicago is exemplified in the recent
legal marriage of the negro brute Jack Johnson and that poor,
miserable white girl, then may the great God of the heavens
and the earth forever deliver my people from the Chicago va-
riety. The * Florida Cracker” has “sense” enough to know
that God Almighty never intended that the black crow should
roost where the gray eagle builded her nest; he has * sense”
enough to know that the Great Creator, for some reason of his
own, in the very dawn of human existence, separated the white
and black races by insurmountable barriers; and he has * sense ”
enough to have no patience with that class of alleged white
men and women who, having no pride of race, would set aside
the solemn decree of the Almighty and by amalgamation bring
the proud Caucasian to the level of the brute African and make
of this great Republic a Nation of mongrels. He has ‘“sense”
enough, decency enough, love of race enough, and enough rever-
ence for the decrees of Almighty God, no matter what the peo-
ple of other lands and other States may do, to forever preserve
the white civilization of Florida from the degradation of social
equality with the negro. [Applause on the Democratic side.]

Mr. Chairman, Florida, with her balmy climate, her health-
giving springs, her beautiful lakes, her magnificent rivers, her
wonderfully productive soil, invites the citizen of every section
to come and live and enjoy life within her borders. He will
find us a generous, warm-hearted, and hospitable people. We
care not where he was born; that is immaterial. We care not
what may be his politics or his religion; that is his business.
But we do not care to have him come laboring under any mis-
taken idea as to our purpose to maintain our present civiliza-
tion. When he comes to Florida he comes to a State where
white supremacy obtains and will be maintained; he comes to a
State where the virtue of women is the chief corner stone of the
structure and will be protected; and he comes to a State where
the institutions of our Government are to be preserved as
established by the fathers of the Republic. [Applause.]

Mr. STEPHENS of Texas. Mr. Chairman, I ask for a vote
on the last amendment.

The CHAIRMAN, The Clerk will report the amendment.

The Clerk again reported the amendment.

The CHAIRMAN. This seems to include more than one

amendement. If there be no objection, the amendments wiil be
considered en bloc. The question is on agreeing to the amend-
ments,

The question was taken, and the amendments were agreed to.

The Clerk read as follows:

For pay of 1 clerk at $1,400, 1 financial clerk at §1,200, 1 assistant
clerk at 3'720. and 1 laborer at §720, at Winnebago Agency, Nebr.; in
all, $4,040.

Myr. FOWLER. Mr. Chairman, I reserve the point of order on
this paragraph. I desire to inquire of the chairman of the com-
mittee the necessity for this new legislation. I discover that
the bill last session did not carry this appropriation.

Mr. STEPHENS of Texas. Mr. Chairman, I will state to the
gentleman from Illinois that this is taken out of the lump-
sum appropriation, and that amount is deducted from the lump-
sumn appropriation because it was considered by the depart-
ment to be good legislation, so that they could be directed how
much they shall expend in this State at this place. This specific
expenditure is deducted from the lump-sum appropriation car-
ried in the fore part of the.bill. It does not cost the Govern-
ment any more, and it specifically directs how this amount
shall be expended.

Mr. FOWLER. Does the lump-sum appropriation earry an
appropriation for the different places that are provided for in
this paragraph?

Mr. STEPHENS of Texas. The aggregate amount of the

lump sum included this appropriation, but it was thought
better legislation to put this provision in the bill, and it was
so drafted by the department. -

Mr. FOWLER. As a matter of fact does this school have a
financial elerk, an assistant clerk, and a laborer at this agency?

Mr. STEPHENS of Texas. In the Winnebago Agency, N&bl‘:ﬁ
there is a school, and this is for the whole State of Nebraska. '
There is quite a large agency there—agency buildings—and
they have general supervision of all of the Indians in that
State. I do not remember the number of Indians, but there is
quite a number of Indians in that State. These clerks have to'
mankage the affairs of that agency and do all of the clerieal
work. '

Mr, FOWLER. The gentleman does not answer the question.
Have these positions been carried at this agency, at the Winne-
bago Agency, prior to the bringing of this bill?

Mr. STEPHENS of Texas. They have for a number of years.
They have the same number and the same pay. They do the
s&n;ezénbor as the others. There is one laborer provided for
at $720.

Mr. FOWLER. Mr. Chairman, with the assurance that it
costs no more, I withdraw the point of order.

Mr. MANN. Before the gentleman withdraws the point of
order, will he still réserve it for a moment until I can ask a
question?

Mr. FOWLER. Certainly.

Mr. MANN. Out of what item in the bill is this taken?

Mr. STEPHENS of Texas. The lump-sum appropriation.

Mr. MANN. Yes; but where is the item, the lump-sum appro-
priation, that carries it now?

Mr. STEPHENS of Texas. The amount is $80,560, for the
pay of employees, and so forth.

Mr. MANN. That is for the pay of employees not otherwise
provided for?

Mr. STEPHENS of Texas. Yes; lines 14 to 17, page T:

For pay of employees m:iir:I otherwise provided for; and for other

necessary expenses of the Indian service for which no other appro-
priation is available, $80,960,

One hundred and twenty-five thousand dollars was carried in
that item last year, and we reduced it to $80,960 this year,
because we have made this change in several Indian reserva-
tions. We thought it was more desirable, and so did the
department.

Mr, MANN. As I understood the statement the other day,
it was that the reduction was made on account of the agency
in Oklahoma.

Mr. STEPHENS of Texas. I think we followed that rule in
a good many agencies.

Mr, MANN. There were a lot of special agents in Oklahoma.

Mr. STEPHENS of Texas. The gentleman from Minnesota
[Mr. Mirrer] is acquainted with that matter.

Mr. MANN. I think the statement was made that the reduc-
tion in that item was because there was no provision in the bill
this year for certain special agents in Oklahoma, to cover which
the amount was increased in the Senate last year.

Mr. MILLER. Mr. Chairman, I think the gentleman from
Tlinois is correct in that statement; but I think, however, in
addition to that deduction, that there is to be made another
one for these segregated items. I am not entirely familiar with
all of the details of this, excepting that my recollection is
distinet that information was furnished the committee, or at
least myself when I passed upon the matter in my own mind,
that this was a deduction from the lump sum which had been
expended heretofore, and, as the gentleman from Texas [Mr.
StepHENS] has well said, similar segregations are to be found
in two or three other instances. For one I think it is vastly
preferable to have each item segregated by itself, so that when
we make appropriations we may know the exact amount that
is going to the different places.

Mr. MANN. Of course that depends upon whether it is more
expensive, and whether they need all of these employees at
this point. >

Mr. MILLER. Of course, assuming the expense is not in-
creased, and that the result will ultimately be a decrease. I~
do not think there is any question but that this is a reduction
from the lump sum heretofore appropriated.

Mr. FOWLER. Mr. Chairman, I withdraw the point of order.

The Clerk read as follows:

For the construction of a bridge across the SBan Juan River at S‘bir-
rock, N. Mex.,, on the Navajo Indian Reservation, to be immediately
available, $16,500.

Mr. FOWLER. Mr. Chairman, I reserve a point of order
on this paragraph. I desire to ask the chairman the necessity
for the construction of this bridge.

Mr. STEPHENS of Texas. I will state that last year a
showing was made before the committee sufficlent to convinece
them that it was necessary to construet this bLridge, and we
appropriated $1,000 for plans and specifications and a survey
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across the river at this point. This is what I find the depart-
ment says in justification of this amendment :

For the construction of a bridge across the San Juan River at Shlr-
rock, N. Mex., on the Navajo Indian Reservation, to be immediately

available, $16,500.
This at Shiprock, N. Mex., which was

bridge Is to replace a bri
fotall destroyed by a flood, on_October 6, 1911. The Ban Juan River
s a ore, a

angerous one to ford, and the loss of the bridge is, theref
serious one for the Indians, as well as to the ncy employees and
white people with whom the Indians have business relations. The
proper handling of the affairs of the Indians renders the reconstruction
of this bridge Imperative, as more than half of the Indians on the San
Juan Reservation llve south of the river, the agency belng located on
th'i milt-:teh:cig eog ‘Ailg st 24, 1912, Congress appropriated $1,000 for an
mv?stifation and Teport 88 to ihe neceasity for this bridge and an
estimated limit cost thereof, which report has been submitted In sc-
cordance with the provisions of the act. (See House Doc. Neo. 1015,
62d Cong., 3d sess.)

Mr. FOWLER. Who made the investigation?

Mr. STEPHENS of Texas. It was made by the engineers of
the Indian Department.

Mr. FOWLER. Have you the report?

Mr. STEPHENS of Texas. I have the report here. It is a
public document, No. 1015, Sixty-second Congress, third session.

I will state to the gentleman that if there is a bridge in the
United States which should be built, this is the one, because the
Indians are all on one side of the river and the business on the
other side, and at one time an overflow took out the abutments
of the bridge which was there.

Mr. FOWLER. Why is not that in the hearings?

Mr. STEPHENS of Texas. When we had a document setting
forth all of this information, it certainly would not have been
right or justifiable to cause the Government to have reprinted
something that we already had before us.

Mr. FOWLER. While that may be true, those Members who
are not members of the Committee on Indian Affairs are not
always able to lay thair hands on every piece of information
which they desire,

Mr. STEPHENS of Texas. This is a document, T will state,
that every man can get by sending to the document room for it.

Mr. MANN. Mr. Chairman——

Mr. CULLOP. Mr. Chairman—

The CHATRMAN. To whom does the gentleman from Illinois
[Mr. FowLEr] yield?

Mr. FOWLER. I will yield the floor to the gentleman from
Indiana [Mr. Curror] or the gentleman from Illinois [Mr.
Maxx] for a question.

Mr. CULLOP. Mr. Chairman, I desire to ask the gentleman
from Texas [Mr. SrepHENS] a question. New Mexico now be-
ing a State of the Union, would it not be the province of that
State to build this bridge and tax the property of the people of
that State for that purpose, instead of the National Govern-
ment ?

Mr. STEPHENS of Texas. If the gentleman will permit
me to state, this bridge was built originally by the Government
for the Indians, and was washed away. This is a very large
reservation, possibly 100 miles from end to end, and about that
distance wide. These Indians, as I have stated, are on the
opposite side of the river, where they are occupled in farming,
while the railroad and the places in which they do business are
on the other side of the river. I am advised that the river is
so dangerous on account of guicksands, and so forth, that it is
often difficult to get to these places.

Mr. CULLOP. But the property of the people in these towns
who get advantage of the trade of the Indians ought to be
taxed as other property of that State now is taxed, for the
purpose of building this project. They are the beneficiaries
and ought to bear the expense of this improvement.

Mr. STEPHENS of Texas. No Indian land is taxable.

Myr. CULLOP. I am not referring to the Indian land, but the
other property there which is taxable, the railroad, the stores,
the lands of the citizens of the State, just as the property in
other States is taxed for public improvement. Why should
not this property in the State of New Mexico be taxed for the
purpose of building this bridge, which is a public improvement
of the State, instead of the United States Government bearing
the expense of it?

Mr. STEPHENS of Texas.
New Mexico [Mr. FERGUSSON].

Mr. FERGUSSON. Mr. Chairman, I am personally aec-
gquainted with the situation where this bridge is located in New
Mexico, and in answer to the gentleman from Indiana [Mr.
Curror] I will state that the larger part of the reservation
where the Indiang are located is on the southern side of the
San Juan River. The railroad and coal mines are on the north
gide, When a few years ago they came to establish an agency
and a school for these Indians they established it on the north
side of the river, for the reason that the railroad and station

I yield to the gentleman from

are on that side and the coal is mined on that side of the
river, and therefore they established the agency and school on
the side of the river where the railroad was located and where
the coal was mined for convenience. So, in answer to the
gentleman from Indiana, I will state that it is a part of the
Government’s business to build this bridge across the river in
order to connect the body of the reservation with the other side
of the river. It is Government business and not the business
of the citizens of the State there. The report of the construct-
ing engineer, which was adopted by the Secretary of the
Interior, in recommending this bridge, shows the reasons more
succinetly than I can state them, among which are that the river
has quicksands, that it is wide and flows over sand, that it is
amost for half a year unfordable and impassable, and that the
Indians have large numbers of ponies, hides, and wool which
they have to transfer across the river. These Navajos are indus-
trious. It is necessary to get across to the railroad and to the
towns where the Americans live, where they find a market for
their blankets. For half a year the river is unfordable and
impassable, as is shown by the Secretary of the Interior in his
report in favor of this item. We think it is a part of the
Government business. This Government agency is a very large
one, The Indians are industrious and prosperous. Their
blankets are getting an international reputation and are sold
all over the world. They have their sheep and cattle. I have
seen in the streets of Albuquerque herds of 200 or 300 ponies
brought down to sell. The Indians are worthy of the help
that is asked in this matter in order to get across the river
to the markets on the other side, to the coal, and to the railroad
supplies,

Mr. CULLOP. I would like to ask the gentleman from New
Mexico a question if he will permit. How large is the town
across the river from this reservation?

Mr. FERGUSSON. I do not remember exactly. I should say
it had fifteen bundred to two thousand population.

Mr. CULLOP. Is Farmington the name of the town?

Mr, FERGUSSON. That is not immediately near where this
bridge is to be. I have not-the exact figures at hand, but if
the gentleman desires he can get them. The agency is located
?n ?ne side of the river, approximately 40 miles west of Farm-
ngton.

Mr. CULLOP. Does not the public use this bridge?

Mr. FERGUSSON. To some extent these Indians do busi-
ness with the general public. That is where they sell their
blankets and hides and wool.

Mr. CULLOP. Now, Mr. Chairman, I think the explanation
made by the gentleman from New Mexico [Mr. FErcrssoN] of
the conditions existing there, and the explanation made by the
chairman of the committee, who also is conversant with the
conditions there, makes it the more essential that this bridge
ought to be built by the citizens of New Mexico under the laws
of that State as other public improvements are made, This is
not a bridge for the Indians alone, but it is a bridge for public
convenience, people of all classes. Their products are taken to
market there and put upon the trade of the world. It isa grow-
ing commerce, just like the commerce of other citizens and locali-
ties, just as the products of other people are turned into the
marts of trade. I can see no reason why the people of New
Mexico should not be taxed to build this bridge just as the
people of other States are taxed for public improvements within
their boundaries. In my judgment it would not be right to
make the improvements contemplated out of the public funds
of the National Government. I hope the gentleman from Illinois
[Mr. Fowrer] will insist upon his point of order.

Mr. MILLER. Mr, Chairman, will the gentleman ylield?

The CHAIRMAN. Does the gentleman from Indiana yield?

Mr. CULLOP. Certainly,

Mr. MILLER. While I am not familiar with the constitution
of the State of New Mexico, I assume that it is similar to the
constitutions of other States of the Union, and if so, I ask the
gentleman if there would be any authority of law on the part
of the legislature of the State, or any of its subdivisions, or the
taxing power, to expend the funds of the State or county or
city to build this bridge wholly on United States territory, on a
United States reservation?

Mr. CULLOP. Ob, that matter could be very easily adjusted
by coming to Congress and getting a bill passed, granting per-
mission to build the bridge, just as railroads de it, and just as
dams are constructed by private owners. And the taxing power
of the State of New Mexico could be invoked to tax the prop-
erty and raise the funds to build the bridge just as internal
improvements are made in every other State of the Union.

Mr. MILLER. I am quife sure the gentleman does not mean
just that. I am sure that if he will stop a moment and reflect
he will not say that.
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Mr. CULLOP. I mean exacily what I say. The Congress
has the power to grant to the government of the State of New
Mexico the right to bridge any of its streams.

Mr. MILLER. That is absolutely true; but evidently the gen-
tleman did not cateh the point of what I intended to say. Per-
haps I did not make it clear. There is no power possessed by
the State of New Mexico or any subdivision of that State fo
appropriate the funds of that State to build a bridge whelly
upon United States territory or upen a United States reserva-
tion.

Mr. CULLOP. Waell, if the taxing power of New Mexico
does not go that far in building up the public improvements of
the State, the internal improvements of the State, its people
have been .neglectful in exercising the powers which the legis-
lature of that State should have exercised in building up and
advancing the best interests of the State. Every other State,
practically every other one, is exercising just such a power as
that. New Mexico could do so if it exercised the powers
granted it.

Mr. MILLER. I beg to differ with the gentleman.

Mr. CULLOP. I hardly know of any State that has the
power to make a law to tax the property of a locality for public
improvements, a power which is not denied under the Federal
Constitution and is provided for in the constitutions of the sev-
eral States of the Union. It could easily get authority from the
National Government to construct this bridge, though it be
located on Federal property.

Mr. MILLER. We do not differ on that at all; but I still
have not made myself clear, I am sorry to say. While the State
of New Mexico undoubtedly possesses the powers for public im-
provements similar to those possessed by other States, neither
New Mexico nor any other State has the right or power to
appropriate its money to build an improvement on anybody
else’s territory. In this case it is the territory of the United
States. It has no more power to do that than it has the right

-to appropriate money to build a bridge in Alaska, or on the
moon, or in Germany, or in Indiana. [Laughter.]

Mr. CULLOP. Oh, that is not the proposition involved here.
Here is property in the State of New Mexico which is subject
to the control of that State. I understand that it is Federal
property, and the Federal authorities can grant a concession
to build the bridge. They have that right, and so has Congress
the right to do it. This is not for the Indians alone, but it is
for the general public of New Mexico. It is for the convenience
of the general public in that section of that State, and is re-
quired as well for the requirements of the general public as for
the Indians residing in that locality. It will improve the prop-
erty of all, and the public good will be served by its erection,
and for this reason I contend the people of that State should
bear the expense thereof and not the National Government. In
my judgment, there is a growing tendency to relieve the States
of matters of this kind and fasten them on the Federal Govern-
ment. This practice is unjustifiable and should not be em-
ployed. This partieular matter belongs to the State of New
Mexico and it should bear the cost of it, as it is the direct bene-
ficiary of the good which will flow from this improvement.

Mr. CARTER. Mr. Chairman, will the gentleman yield to
me for a moment?

The CHAIRMAN. Does the gentleman from Indiana yield to
the gentleman from Oklahoma?

Mr, CULLOP. Certainly.

Mr. CARTER. I do not now recall just what the constitution
of New Mexico provides, but I know the constitution of Okla-
homa sets forth that the taxes or funds of one community can
not be used to build public improvements in another community.

Now, the gentleman will understand that here we have, as
has heen stated by the gentleman from Texas [Mr. STEPHENS],
who is in charge of the bill, a reservation of 100 miles square.
There are no taxable lands; there is not property there of
sufficient taxable value to build this bridge, so that it would be
an impossibility to build the bridge, under the constitution of
most States, unless the Federal Government did build it, be-
cause the taxable values do not exist within the community
where the bridge is to be built.

Mr. FOSTER. I would like to ask the gentleman, if I may
be permitted, whether the. Sante Fe Railroad does not run
through there, and whether that preperty is not subject to
taxation?

Mr. CARTER. I understand that the Sante Fe Raflroad does
run through it, but how much of it is in this community and
can be taxed for the purpose of building this bridge I do not
know. Can any man say that there is sufficient mileage and
property values of the Sante Fe Railroad there to build this
bridge?

Mr. CULLOP. I would like to ask the gentleman this: How
is it that a town of 2,000 population has been built up there?
Where did it get the title to the improvements?

Mr. CARTER. That may be done in several ways. The
town sites may have been disposed of. That would be one way.

Mr. STEPHENS of Texas. Mr. Chairman, I ask that all de-
bate on this paragraph be ended in five minutes.

Mr. MANN. Mr. Chairman, I desire to be heard on this for
a moment.

Mr. STEPHENS of Texas. I understood that the gentleman
from Illinois had withdrawn his point of order.

Mr. MANN. I had not. ;

Mr. STEPHENS of Texas. Then, Mr. Chairman, I desire
gentlemen to confine their remarks to the point of order and
not to the general legislation in this bill.

Mr. CULLOP. The point of order is reserved. Now, in re-
ply to what the gentleman has said——

The CHAIEMAN. The gentleman from Texas makes the
point of order that the gentleman from Indiana must confine
himself to a discussion of the point of order.

Mr. FOSTER. Mr. Chairman, I ask unanimous consent that
the gentleman from Indiana have five minutes in which to dis-
cuss this question.

The CHATRMAN. The gentleman from Texas asks unani-
mous consent that the gentleman from Indiana have five min-
utes. Is there objection?

Mr, STEPHENS of Texas. I shall have fo object. I think
we have had quite sufficlent discussion, and the consideration
of this bill must be concluded at some time. I therefore de-
mand the regular order. :
- Mr. CULLOP. Let me have two minutes. That is all I care

or.

Mr. FOSTER. I ask that the gentleman from Indiana have
two minutes.

The CHATRMAN. Does the gentleman from Texas withdraw
his demand for the regular order?

Mr. STEPHENS of Texas. I will if we can close the debate
on this at the end of seven minutes. The gentleman from Illi-
nois [Mr. MAxXN] desires five minutes to reply.

The CHAIRMAN. Will the gentleman include that in his
request for unanimous consent?

Mr. STEPHENS of Texas. I ask unanimous consent that all
debate be closed in seven minutes, five minutes to go to the
gentleman from Illinois [Mr. Manxx] and two minutes to the
gentleman from Indiana.

Mr. MONDELIL. I hope the gentleman will not insist on
that. I should like to have five minutes.

Mr. STEPHENS of Texas. Then I will make it 12 minutes if
that is agreeable.

The CHATRMAN. The gentleman from Illinois asks unani-
mous consent that the present debate be concluded at the end
of 12 minutes, five to bé occupied by the gentleman from Illi-
nois [Mr. MaANN], five by the gentleman from Wyoming [Mr.
Moxperr], and two by the gentleman from Indiana [Mr. Cor-
ror]. Is there objection?

There was no objection.

Mr. CULLOP. Now, Mr. Chairman, in reply to the gentleman
from Oklahoma upon this proposition, I have been informed that
since 1866 there has been a Federal concession for improve-
ments over lands of this character. Now, the Santa Fe Rail-
road runs through this reservation, or near it.

Mr. FERGUSSON. The nearest town on the south is about
150 miles away.

Mr. CULLOP. A city has been built up of probably 2,000
population. The power rests with the legislative branch of the
government of New Mexico to legislate upon this question, to
tax property owned by individuals for the purpose of making
public improvements of this kind, and that power in instances
of this kind ought to be employed by the States and nof by the
General Government. The State and its people get the advan-
tage of such public improvements, and in common justice ought
to pay for the same. :

Mr. CARTEHR. Will the gentleman yield for a question?

Mr. CULLOP. Yes; if it is a short one, as I have but little
time.

Mr. CARTER. I want to ask the gentleman if he knows that
the town he speaks of is 34 miles from this bridge?

Mr. CULLOP. If you will tax the property of citizens of
New Mexico to build this bridge out of State revenues, you will
bring the town that much closer to them. That will be the
result of that. It will build up their property, enhanece values,
and they will take an interest in the expenditure of their own
money as a general result. In my judgment it is not right or
proper for the Federal Government to be building bridges of
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this kind across these streams at the expense of the general
publie, when they are solely of a local character, for the pur-
pose of improving the property of the citizens of New Mexico
and advancing the best interests of the commerce of that State.
I think improvements of this kind should be built by the local
authorities and not by the General Government. The benefits
derived are of a local nature and tend to develop the localities
wherein situated, and the expense therefor should be borne by
the people and property affected on account of the improvement.

The CHAIRMAN., The time of the gentleman has expired.

Mr. MANN. Mr. Chairman, may I inquire of one of the gen-
tlemen how many Indians there are living south of the river?

Mr. STEPHENS of Texas. I will yield to the gentleman from
New Mexico [Mr. FERGUSSON].

Mr. FERGUSSON. I do not know exactly. There are 23,000
or 24,000 Indians, according to the statement of the Secretary
of the Interior, and he says the vast majority of them live
south of the river.

Mr. MANN. I notice that when the superintendent at Denver
wired to the superintendent of the agency at Ship Rock for in-
formation he said, “ Mail at once number of Indians living
south of river.” Then he asked him to mail any other data
for use in reports justifying need of bridge. Apparently the
superintendent at the agency did not think that to state the
number of Indians south of the river could be used in justifying
the need of the bridge, becanse, although he had been specifically
directed to give that information, the only specific direction in
the telegram, he did not give it, and in the report which he
made he entirely failed to comply with the only specific re-
quest in the order that was given to him, namely, to give the
number of Indians south of the river. The gentleman may
have it.

Mr. FERGUSSON. Will the gentleman permit me to call his
attention to this statement in the report of the Secretary of
the Interior——

Mr. MANN. I will if he gives the number of Indians south
of the river.

Mr. FERGUSSON. He says the most of them live on the
south side of the river,

Mr. MANN. That does not give the information we are en-
titled to. Now, I call the attention of the gentleman from New
Mexico to this proposition in the report of the agent to the
superintendent. ¥e stated this:

A bridge at this place will not only be a great benefit and con-
venience to the Government in carrying on the agency work here and
to the Indians, but it will be a great convenience to the white people
of this valley who make frequent trips across the reservation to sell
the products of thelr farms in towns along the Santa Fe Ralilroad.

It is proposed to have the Government of the United States
build the bridge. although apparently it is malnly for the con-
venience of the white people who live in the valley and who are
assumed to own their property, in order that they may make
trips across the river and carry their products to towns along
the Santa Fe Railroad.

Mr. FERGUSSON. The nearest town is something like 150
miles south, and this agency is 100 miles square. A large part
of the business of the Government is on one side of the river
and part is on the other side of the river, and the river is im-
passable during a part of the year.

Mr. MANN. Last year we made an appropriation for the pur-
pose of ascertaining the facts with reference to this, and the
only fact that is given in the report as the result of this appro-
priation of $1,000, outside of the engineering facts, is that this
will be a great convenience to the white people of the valley
for carrying their products to the towns along the Santa Fe
Railroad.

Mr. FERGUSSON.
people.

Mr. MANN. I have no doubt it is desirable to have the
bridge. I think the people of New Mexico—the white people who
use the bridge—ought to build one.

Mr. MONDELL. Mr. Chairman, in discussing a matter of
this kind it is a good idea to understand the facts. If I mis-
understood the situation, as does the gentleman from Illinois
and to a greater extent the gentleman from Indiana, I think I
should take their view of it. The gentleman from Indiana
suggests that the Government should not build the bridge, and
the gentleman from Illinois, quoting from the report, also sug-
gests that becanse of the fact that occasionally the white people
use this bridge it ought not to be built by the Government. The
gentleman from Indiana emphasizes the fact that there is a
town of 2,000 people—the town of Farmington—the inhabitants
of which might oecasionally use this bridge. Farmington is 30
miles from the site of this bridge. It is on another river—the

It is a convenience to some of the white

Las Animas. The ford across the San Juan is dangerous, as I
have personal knowledge.

A bridge is absolutely necessary to connect the two parts of
the Navajo Reservation, and also to bring the part of the
reservation lying south of the river where practically all of
the Indians live in communication with the country in the north
where the Indians sell their products, There may be occa-
sionally a white man who would go from Farmington or Aztee
to the towns on the Santa Fe over this bridge, but I can not
understand why they would do that when they have a railroad
at their door.

The people of New Mexico have built bridges across the Las
Animas which enables the inhabitants to reach Farmington from
the north side of the river. The people of New Mexico have
fulfilled their duty in the matter. Some one should build this
bridge; it ought not to be the people of New Mexico. I think
the item should be reimbursable, for I believe the Indians will
be able to ultimately pay for it. This bridge is wholly on the
Indian reservation, and it is primarily for the benefit of the
Indians. It is far within the borders of the reservation. The
Navajos make fine blankets, which find a ready market, and
carry on agricultural pursuits, and the bridge is necessary so
that they may have communication with the north and sell their
products. It is idle to talk about the people of New Mexico
building the bridge. They have already built bridges in the
territory adjacent to the reservation. It is idle to talk about
asking them to build this bridge wholly within the reservation
far from its borders.

Fur{hermore, this very bill contains a provision for the con-
tinuation of an irrigation project on the San Juan, and the
necessity for communication between the north and south sides
of the river is increasing and will be increased by the construe-
tion of the reclamation project.

Mr. MADDEN. Will the gentleinan yield?

Mr. MONDELL., Certainly.

Mr. MADDEN. I would like to ask the gentleman whether
the aqueduct that will earry the water is to be built across the
bridge and whether the bridge is to be built for the purpose of
carrying the aqueduct?

Mr. MONDELL. I do not know that there is to be any
aqueduct. The San Juan project ig, I think, on the north side
of the river. These Indians make blankets. They are highly
advanced in their way, and this bridge is on their territory. I
think the item ought to be made reimbursable, but the item must
be provided for in this bill. The people of New Mexico have
not the funds to build it, and I doubt if they have the legal right
to build it. They certainly ought not to be required, in addi-
tion to building bridges across the rivers of the State outside of
rtftzlser\'ntions, to go into Indian reservations and build bridges

ere,

The CHATRMAN. The time of the gentleman from Wyoming
has expired. :

Mr. STEPHENS of Texas. Mr. Chairman, T am willing to
accept the suggestion of the gentleman and make this item re-
imbursable. The Indian lands have not been sold but they have
a vast territory which when sold I am told will be worth
$5,000,000.

Mr. FOWLER. Mr. Chairman, I desire to say that I do not
wish to obstruct the progress that is now on for the construc-
tion of this bridge. I feel it is necessary that it should be
constructed but I do not believe that the United States ought
to build it. I understand that the Navajos are a very rich tribe
and the people have something like $5,000,000 wealth: that this
property where this bridge is to be constructed will be wholly
upon their land and if it can be made reimbursable I will
agree to withdraw the point of order, and yet I do not think that
the Indians ought to build the bridge entirely. I believe the
whites use it and ought to be required to help build it the same
as the Indians, but in order to get out of the tangle I am
willing to withdraw the point of order provided the sum will
be made reimbursable,

Mr. MANN. Mr. Chairman, I renew the point of order.

The CHAIRMAN. The point of order is a very plain one
and it is sustained.

Mr. STEPHENS of Texas.
following amendment.

The Clerk read as follows:

For the construction of a bridge across the San Juan River at
Shiprock, N. Mex., on the Navajo Indian Reservation, to be immediately
available, $16,600, the same to be reimbursable out of any funds sald
Indians may have or will have in the Treasury.

Mr. MANN. To that, Mr. Chairman, I reserve a point of
order. I suggest to the gentleman from Texas to let it go over
a little while.

Mr. Chairman, I will offer the
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Mr. STEPHENS of Texas. Mr. Chairman, I ask unanimous
congent to pass the item at the present time,

The CHAIRMAN. Unanimous consent is asked to pass this
amendment temporarily and return to it later. Is there objec-
tion?

There was no objection.

The Clerk read as follows:

For the pay of one speclal attorney for the Pueblo Indians of New
Mexico andp for necessary traveling expenses of said attorney, $2,000,
or so much thereof as the Secretary of the Interior may deem necessary.

Mr. CULLOI. Mr. Chairman, I move to strike out the last
word, for the purpose of asking the chairman a question about
this item, I notice here that you have an appropriation in this
item for the pay of an attorney for the Pueblo Indians, but
there is no such item, so far as I have observed, for any of the
other tribes, Why is it that an appropriation is made to employ
an attorney for this particular tribe of Indians?

Mr. STEPHENS of Texas. Mr. Chairman, I will state to the
gentleman that the Pueblo Indians are not one tribe, but that
there are many of them, possibly 10 or 12. The word “ pueblo ”
is the Spanish name for town. They are town Indians.  They
have been there for several hundred years. Those Indians have
been farming, and they have Spanish grants for their Iands.
The boundaries of these grants are indefinite. Farmers came
in there, and questions arise in dispute between the farmers and
the Indians. I will state that the lands are on the Rio Grande
River. Some of the land is irrigable. Since the country has
been settled up the white people have been infringing upon the
lands of the Indians, and the grants not being well defined the
Indians have constant troubles with their neighbors. The
Indians, not being acquainted at all with the laws of the coun-
try, it has been deemed necessary that the Department of the
Interior protect them. This item has been carried in the bill
for several years, for the purpose of protecting those helpless
Indians living in these pueblos, or towns.

Mr. CULLODP, Are these civilized Indians?

Mr. STEPHENS of Texas. As much so as any Indians could
be. They were the original Indians found on this continent.
They are possibly the survivors of the mound builders, as far
as I know, and the cave dwellers were perhaps a part of these
same Indians. That seems to be the best thought of the men
who have studied this question.

Mr. CULLOP. Do they carry on farming?

Mr. STEPHENS of Texas. Yes.

Mr. CULLOP. And stock raising and other business?

Mr. STEPHENS of Texas., Yesg; more than any other In-
dians in the country.

Mr. CULLOP. And this attorney is simply to protect their
titles as originally granted to them for their lands?

Mr. STEPHENXNS of Texas. Yes; by the Spanish Government.
T will state that several suits are now pending.

Mr. CULLOP. Mr. Chairman, I withdraw the point of order.

The Clerk read as follows:

For support and education of 100 Indian puplls at the Indian school,
Rismarck, N. Dak., and for pay of superintendent, $18,200; for general
repairs and Improvements, 3%.’.500; in all, $20,200.

Mr. FOWLER. Mr. Chalrman, I move to strike out the last
word for the purpose of asking the reason why the appropria-
tion for this agency is cut down from what it was two years ago
by the sum of $2,5007

Mr. STEPHENS of Texas. There was the construction of
new buildings last year, and they have been completed. It was
not necessary to longer carry the item.

Mr. FOWLER. Is that for the waterworks?

Mr. MANN. The provision was for the purchase of water
and irrigation for the growing of trees, shrubs, and garden
truck.

Mr. FOWLER. Yes; that is the item. I withdraw the pro
forma amendment.

The Clerk read as follows:

For support and education of 400 Indian puplis at Fort Totten
Indian_ School, Fort Totten, N. Dak., and for pay of superintendent,
gi__x;-gblg. for general repairs and Improvements, §6,000; in all,

[ .

Mr. STEPHENS of Texas. Mr. Chairman, I offer the follow-
ing amendment, which I send to the desk and ask to have read.

The Clerk read as follows:

I'age 19, line 8, after the figures * £6,000,” Insert the following:

“ Por construction of power house recently destroyed by fire and
for installation, repair, and improvement of heating and lighting plant,
$15,000, to be immediately available.”

Mr. MANN. Mr. Chairman, on that I reserve the point of
order.

Mr. STEPHENS of Texas. Mr. Chairman, I desire to state
that the heating and lighting plant burned down a few weeks
ago. That eame to the knowledge of the committee since the

bill was reported to the House. This is one of the few items
that is an emergency item which the committee has authorized
me to present to the Housge in the form of an amendment.
The gentleman from North Dakota [Mr. HeLGESEN] can ex-
plain the item, as this is in his district.

Mr. CULLOP. Mr. Chairman, I would like to ask the
chairman a question. Was there any insurance earried on the
building? :

Mr. STEPHENS of Texas. I am not able to say, but pos-
sibly the gentleman from North Pakota ean.

Mr. MANN. Oh, the Government does not carry an insur-
ance.

Mr. CULLOP. It is not the policy of the Government to
carry .insurance?

Mr. STEPHENS of Texas. I understand it is not.

Mr. HELGESEN, Mr. Chairman, on the 28th day of No-
vember last the heating and lighting plant of the Fort Totten
Indian School was burned. We were notified by telegraph, and
I took the matter up with the Indian Department. The depart-
ment told me they had sent an engineer out there to look it
over and that he would make a report. In the course of time
the engineer returned and made his report, and Mr. Abbott sent
me the following communication, together with the proposed
amendment, which I will now read:

The heating and lighting plant at the Fort Totten Indian School,

. Dak., was destroyed by fire on the morning of November 28, 1012.
It Is Imperative that the item herewith beé Incorporated in the Indian
npgmipriatlon bill in order that the school may !:rovtded with heat
and light during the coming winter. The appropriation should be made
immediately’ available. =

It is onlg necessary to point out the faet that it is practically imfm&
sible for the children and employees to occupy these school buildings
without an adequate heating plant, because of the extreme cold climate.
The Indian Service Is now attempting to heat a portion of the buildings
by means of stoves, which are entirely inadeguate and are also danger-
ous because of the probability of fire.

The school plant Is without a lighting system and oil lamps are being
used, which add to the danger of fire and are wholly inadequate.

The Indlan Service has provided a temporary power house, which

should be supplemented with a permanent structure at the earliest pos-
glble moment.

This is one of the largest schools of the country. It has about
400 pupils. The average attendance is 383 according to the re-
port, and in the cold climate that we have in North Dakota it
is utterly impossible to get along with stoves, as they are at-
tempting to do now. There are 34 buildings altogether. This
school occupies the site of old Fort Totten and the buildings for-
merly used as a fort are partly used for this school. There are
20 of these buildings heated by this central heating plant, and
without the rebuilding of this plant it would be impossible to
conduct the school. A school that is so large that it has an
attendance of about 400 it seems to me is entitled to immedi-
ate relief in a case of this kind. I do not think it is necessary
to go into details in regard to the size of the school.

Mr. MANN. Will the gentleman yield?

Mr. HELGESEN. Certainly.

Mr. MANN. The gentleman, of course, knows that this bill
will not become a law until the 4th of March next at best, in
all probability.

Mr. STEPHENS of Texas. It is to be immediately available.

Mr. MANN. But it can not be available until it becomes a

law.
Mr. STEPHENS of Texas. We hope it will become a law
Very soom.

Mr. MANN. But the gentleman from Texas does not think
there is any likelihood of this bill becoming a law until the 4th
of March, does he?

Mr., STEPHENS of Texas.
eral months of the school.

Mr. MANN. This is a deficiency item. It does not have
any place in this bill at all. If these buildings were burned
recently, the department ought to make an estimate for a
deficiency appropriation, which might become a law at the
early part of this month, if it is reported out by the Committee
on Appropriations, which would have jurisdiction. However,
I shall not make the point of order. I withdraw the point of
order, although it was stupid on the part of somebody in the
department in not making a proper estimate in a proper manner,
to get the money speedily available. I withdraw the point of
order.

The CHAIRMAN. The question now is on the amendment.

The question was taken, and the amendment was agreed to.

Mr. STEPHENS of Texas. I ask unanimous consent that
the total be changed so as to correspond to the additional item.

The CHAIRMAN. Without objection it will be so changed.

There was no objection.

No; and then there will be sev-
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The Clerk read as follows:
For fulfilling treaties with Pawnees, Oklahoma: For perpetual an-

nnlt'{ to be In cash to the Pawnees (article 3, ent of Nov.
23, 892), $30,000 ; for support of 2 manual-labor Is (article 3,
treaty of Sept. 24, 1857), §10,000; for psyoot 1 farmer, 2 bla

1 miller, 1 engineer and apprentices, and 2 teachers (article 4, same
ecessaries

treutgl}. 5,400 ; for purchase of iron and steel and other n
for the shops (article 4, same tres.‘hv}. £500; for pay of physiclan and
purchase of medicines, $1,200; In all, $47,100.

Mr. CULLOP. Mr. Chairman, I move to strike out the last
word. I want to ask the chairman a question. I see that you
have grouped here certain laborers and made a sum total for
the pay of the whole number.

Mr. STEPHENS of Texas. In what line?

Mr. CULLOP. Lines commencing with line 4, page 21—

1 farmer, 2 blacksmiths, 1 miller, 1 engineer and apprentices, and 2
teachers, $5,400.

Why were not those items and amounts specified for each?

Mr. STEPHENS of Texas. I will say to the gentleman that
this is a treaty item, fulfilling the treaty, and we followed the
language of the treaty.

Mr. CULLOP. And this money must be paid whether the em-
ployees are used by them or not?

Mr. STEPHENS of Texas. Until the expiration of the treaty.

Mr. MANN. And, if*the gentleman will permit, these people
are not actually employed.

Mr. CULLOP. I understand; but I would like to know if
when they do not employ . persons for these occupations whether
or not the money is paid out for that purpose or belongs to the
Indians.

Mr. MANN. There is a provision in the bill always providing
tlzlz:t if a person is not employed the money shall be used for
other pu

Mr, STEPHENS of Texas. And distributed.

Mr. CULLOP. For other purposes?

Mr, STEPHENS of Texas. It was a general fund, and that
was the name of the fund, although it may be applied for other
purposes.

Mr. MANN. Of course, they have no use for these people.

Mr. CULLOP. That is what I wanted to know. I withdraw
the pro forma amendment.

The Clerk read as follows:

FIVE CIVILIZED TRIRES.

i ke SEfete, o tmlabivton of, e i o U, B

ama, a v ' H
Provided, That duaring the fiseal lygr ending ?Iune gg’,pi%,li no moneys
shall be e from the tribal funds belonging to the Five Civilized
Tribes without specific appropriation by Congress, except as follows:
Equalization of allotments per utgita and other g::ments autbam
by law to individual members of the respective tribes, tribal and
Indian schools for the fiscal current year under existing law, salaries
and contingent expenses of governors, chlefs, assistant chiefs, secre-
taries, interpre and mining trustees of the tribes for the current fiscal
year, and attorneys for said tribes employed undér contract approved by
the i’resident. under existing law, for the current fiscal year: Provided
further, That the Secretary of the Interior is hereby authorized to con-
tinue the tribal schools of the Choetaw and Chickasaw Nations for the
current fiscal year, 2

Mr. MANN. Mr. Chairman, I move to strike out the last
word, for the purpose of asking whether, in line 15, the language
reading “ for the fiscal current year ” is not an error?

Mr. STEPHENS of Texas. It is an error. I move that the
words be transposed.

The CHATRMAN, Without objection, it is so ordered.

There was no objection.

Mr. BURKE of South Dakota. Mr. Chairman, I move to
strike out the last word. I want to state that this appropria-
tion of $150,000 In my judgment is not sufficient to provide
the necessary administration in the Five Civilized Tribes in
Oklahoma. The officials in charge of the Five Civilized Tribes
estimated for the next fiscal year that $250,000 would be neces-
sary to carry on the work of administering the affairs of the
Indians comprising the Five Civilized Tribes. The depart-
ment, as I recall, only estimated for $200,000. The appropria-
tion last year, I think, was $200,000 or $250,000. In the por-
tion of the bill that provides an appropriation for special agents
$50,000 was carried last year with the understanding that it
was to be used for the pay of district agents throughout the
Five Civilized Tribes. The estimate this year included $50,000,
which had been eliminated, so that there is a difference, if the
appropriation last year was $250,000, of $100,000. I believe,
Mr. Chairman, that one of the most necessary things for us to
do is to continue the district agents. The gentleman from
Oklahoma [Mr. Ferris] I am sure will make the same argu-
ment that he has made heretofore, that there are employed at
Muskogee alone 500 employees, and that there is expended
$1,300,000, which I think are the figures which he usually uses.
Now, I am going to discuss, perhaps, a little further on, the
number of employees at Muskogee, but I want to state now
that I do not think it is a question of how many em-

ployees there may be, but the question is are there any em-
ployees whose services are unnecessary? That ought to be
the question and not the number of employees. I find upon
referring to the report of the Commissioner of the General
Land Office that there are something like 500 employees in
that office, and that under that bureau, in all the different
branches, there are something like 1,400 or 1,500 employees.
That I submit is no argument that there are too many, without
something being asserted to show that the force might be re-
duced without injury to the service. I think this item of
$150,000——

Mr. STEPHENS of Texas. Will the gentleman yield at
that point?

Mr. BURKE of South Dakota. Certainly.

Mr. STEPHENS of Texas. Is it not a fact that the last of
the lands of the Choctaws and Chickasaws have been sold,
except some small parcels of asphalt and oil lands?

Mr. BURKE of South Dakota. It is not a fact at all.

Mr. STEPHENS of Texas. There is very little left.

Mr. BURKE of South Dakota. Perhaps I had better say
what I am going to say now, rather than further on, if the
committee will indulge me. I will detain the committee but a
short time.

The CHATRMAN. The time of the gentleman from South
Dakota [Mr. Burke] has expired.

Mr. STEPHENS of Texas. I ask that the gentleman's time
be extended 10 minutes.

The CHAIRMAN. Is there objection?

There was no objection.

Mr. STEPHENS of Texas. I hope the gentleman will admit
that some of the Choctaw and Chickasaw lands have been sold.
I think all have been sold, although there may be some smali
remnants, and it may be that some of the Seminole lands have
been divided among them.

Mr. BURKE of South Dakota. I will say to the gentleman—
and I hope some of the gentlemen will discuss that feature of
it—that of the appropriation of $250,000 estimated for, $50,000
was in the item for the pay of special agents, and that only
$15,000 of the amount is to be expended in the administration
of the office of the Commissioner to the Five Civilized Tribes.
The money estimated for, all but $15,000, is to be expended for
administering the affairs of individual incompetent Indians,
for district agents, the payment of the several employees of the
district agents, and the general administration of their affairs,
and only $15,000 of the amount is to be used in the office of
the Commissioner to the Five Civilized Tribes.

The gentleman from Oklahoma [Mr. Ferris] has repeatedly
stated, and stated it only recently, that there were 500 em-
ployees in the office at Muskogee alone, and that about $1,300,000
was being expended there annually. I am going to state—and
I will say that I have obtained this information from the de-
partment, so that it is reliable—that during the fiscal year
ending June 30, 1912, there was an average of 62 employees
in the office of the Commissioner to the Five Civilized Tribes.
Their salaries aggregated $69,338.80. The total number of em-
ployees on December 26, 1912, including the commissioner, was
b61. The total number of employees in the office of the Union
Agency June 30, 1912, was 104.

The Union Agency is the general agency that administers the
affairs and looks after the noncompetent Indians, and has noth-
ing whatever to do with the commissioner’s office, whose busi-
ness it is to complete the rolls and the allotments and the dis-
position of the tribal properties.

The salaries at the Union Agency were $118,940, and the field
force consisted of 72 persons, as follows: District agency force,
45; oil-field inspection, 3; land appraisers, 10; agricultural
work, 12: salaries, $97,400. The Indian police numbered 35,
and their salaries aggregnted $9,000. The total number of em-
ployees December 27, 1912, was as follows: Office, 90; field, 57 ;
Indian police, 25.

Now, I say to the gentleman that if he will figure up the total
number of employees at these two offices he will find that the
number is very far below 500.

Let us see what the commissioner has done during fiseal
years 1911 and 1912—just a few of the things that he has done.
During the fiseal year ended June 30, 1911, the commissioner
sold 11,330 tracts of land, aggregating 630,237 acres, for
$4,212,788, and collected on these lands of the purchase price
$1,474,247. Those sales were made with the payments running
along for one or two or three years, I think, and the gentlemen
from Oklahoma, on account of the drought conditions pre-
vailing down there, very properly secured legislation extending
the time of payment—the time when this money should be
paid—but necessitating, as everyone will see, a great amount
of detail work in the computation of interest and the granting
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of these extensions. For the fiscal year ended June 30, 1912,
there were sold 5,009 tracts, aggregating 319,310 acres, for
£2.0838,023, and collected $1,323,068, and also $50,764 of interest
on deferred payments.

The gentlemen from Oklahoma, also looking out for the best
interests of their State, as they always do—and I commend
them for it—secured, legislation providing that the moneys
belonging to these Indians should be deposited in local banks
in Oklahoma. Gentlemen, think of depositing several million
dollars in local banks throughout the State! Think of the work
connected with the detail of ascertaining the standing of the
banks and the arranging bonds and securities, and so forth, as
is required under the regulations, and think of the amount of
work that it adds to these officers! There had been deposited in
182 local banks in Oklahoma on June 30, 1912, $3,034,803 of
tribal funds, upon which there was collected $52,600 in interest.
On December 27 the deposits in local banks amounted to
$3,442,006 in 163 banks.

The moneys that I have just referred to were deposited by the
commissioner as tribal moneys. The Union Agency also had
on deposit in 52 banks on June 30, 1912, Indian moneys aggre-
gating $1,357,003, and the interest collected for the year ended
June 30, 1912, amounted to $31,793.12.

Sixteen thousand four hundred and twenty-nine separate
tracts have been sold, necessitating a ledger account for each
tract, accounting for remiftances received, looking after de-
ferred payments, and computing interest thereon until final
payments are made. As full payments are made deeds are
issued. The lands being scattered and intermingled with al-
lotted lands, computing interest on deferred payments and
preparing, recording, and delivering deeds all require much
detail work of an exact character.

Mr, Chairman, the Union agent has submitted a statement in
which it appears that during the last fiscal year he actually
handled over $10,000,000. I submit this is a big showing, and
it must necessarily require that a large force be provided in
order properly to safeguard and look out for the interests of
these Indians,

Mr. Chairman, the district agents employed in the Five
Civilized Tribes, according to the reports that have been made,
show that they actually saved last year to the individual
Indians in Oklahoma about $650,000, as I remember, in requir-
ing guardians to account for moneys that were misappropriated,
in obtaining adequate consideration for leases, and other things
where the Indians had been defrauded: and in many other par-
ticulars, as I say, they actually saved last year about $650,000
and about $550,000 in the year before.

That the force of district agents is not adequate, and that
they have not been able to protect these Indians as they should
be protected, was made apparent by the Mott report which I
brought to the attention of the House recently, showing the con-
dition of guardianship matters in the Creek Nation, where it
was shown that about $1,600,000 in the last three or four years
had been expended in attorneys’ fees, court costs, and guardian-
ship fees in the administration of the affairs of the Indian
minors in that particular portion of the Five Civilized Tribes
at a cost of about 20 per cent of the amount handled.

It may be said, and I presume will be said, that the district
agents have not been diligent or that condition would not have
prevailed. It is an absolute impossibility for 10 or 12 district
agents in an area as great as the State of Indiana, comprising
a large number of counties, something like 60, if I am correct,
to be present to look out for each one of these guardianship
cases so as to see that the interests of the ward are being
properly protected. I say in the utmost good faith that it will
be a mistake to reduce this appropriation so that these district
agents shall not be continued in the future.

Mr, FERRIS. Mr. Chairman, I shall consume only a moment
of time. The burden of the complaint of the gentleman from
South Dakota, as I understand it, is that the Oklahoma dele-
gation and the Committee on Appropriations have reduced the
amount of this appropriation for salaries to a degree that is
dangerous. My reply is that of the 101,000 members of the Five
Civilized Tribes, most of them are competent, well-educated
people, so intermingled and intermarried with the whites that
there is scarcely any Indian blood left. And to the end that we
may not make any mistake about it, T want, if I may, in a
moment or two, to analyze this appropriation of $150,000, and
tell this committee what you can do with that amount in the
way of employing clerks.

You can employ 1 chief, at $5,000 a year. You can employ
10 assistants, at $2,500 a year; 10 more assistants, at $2,000 a
year; 50 clerks, at $1,500 a year; and 25 clerks, at $1,000 a
year. That makes up the aggregate of $150,000.

Mr. BURKE of South Dakota. If the gentleman will permit
me, I8 it not a fact that the salaries of the force to which the
gentleman has just referred have been largely paid from moneys
received by way of a charge for collecting moneys and from
other sources.

Mr. FERRIS. I think that is partially true, and I think I
may say at the same time that it is done in the face of the
Atoka agreement. Nineteen years ago, when the Dawes Com-
mission was established, they promised these people in a solemn
treaty that they would not use their funds in administering
upon their estates; but as time went along lax methods were
acquired, and little items were squeezed into appropriation bills
here and there which permitted them to take from the Indian
funds money to hire a great quota of clerks. That appropria-
tion and the personnel of those clerks have climbed in a way
that no man can justify. The gentleman says he has a letter
which states that there are only so many employees here and
so many there; but I had on my desk and exhibited here in Qﬂle
general debate 2134 pages of names and salaries, this statement
being furnished by the Indian office. There can not be any
mythology or mysticism about that. I get my figures from the
same source that the gentleman gets his, and I got that list
of names and salaries from the Indian commissioner, who is
as good an authority on that subject as I know of.

Bll;. BURKE of South Dakofta. May I interrupt the gentle-
man?

Mr. FERRIS. I am not going to get into any great colloquy
about this. The gentleman has a well-defined idea that we
ought to hire great quotas or droves of people to supervise the
affairs of these Indians. I have a very well-defined idea that
we ought to fire nearly every one of them out of there and let
these Indians run their own business. I know that the gentle-
man will conjure figures. I do not mean to say that disre-
spectfully, but a man who wants to hold his job on a fat salary
and with a liberal expense account—and there are 500 of them—
can make remarkable figures and can come up here and get gen-
tlemen to present them, which makes them appear very neces-
sary. :

Our delegation is very much in earnest about this matter, and
we are acting in entire good faith. We believe we are right
about it. We feel that the Indian people down there are prac-
tically bred out; that there is no longer any real Indian prob-
lem there among the great bulk of them. The people of the
Five Civilized Tribes have maintained their own government
for more than half a century. They have had legislatures and
governors; they have passed laws. They have passed laws
against intermarriage with negro tribes. They have passed
laws on all sorts of propositions that white people would legis-
late upon. We have now Members of Congress and United
States Senators. Our governor, our lientenant governor, and
the speaker of the Oklahoma Legislature are Indian citizens.
I want to beg not only the Democrats here, but the Republicans,
not to force upon us a lot of employees whom our people do not
want. What we want is an end to this oversupervision down
there. It has lasted too long already.

The answer to that, as these gentlemen will present it, is
that we are trying to strip the State of Oklahoma of the neces-
sary supervision that will keep these Indians from being robbed.
That ig only a plea to maintain their positions. Quite a start-
ling set of figures was presented here a short time ago by the
gentleman from South Dakota [Mr. Burke] with reference to
the expense of administering Indian estates in the probate
courts of Oklahoma.

The CHAIRMAN. The time of the gentleman has expired.

Mr. BURKE of South Dakota. I ask unanimous consent that
the time of the gentleman from Oklahoma be extended five
minutes.

The CHAIRMAN. Unanimous consent is asked that the time
of the gentleman from Oklahoma be extended five minutes.
Is there objection?

There was no objection.

Mr., FERRIS. I have just one more observation I want to
make. The gentleman from South Dakota [Mr. Burgg], I am
sure, in entire good faith and as ably as it could be done, pre-
sented here a short time ago a matter with reference to the
minor Indians in our State. I did not, at that time, have full
information upon it, and I have not at this time. I can say fo
the House, though, and I want it to go into the Recorp, that our
delegation has not remained silent and inactive about that
matter. We have gone to the Interior Department and got
these records that were referred to liere. We have sent these to
our governor. We have asked the governor of our State, and he
has agreed to invoke the machinery of the State government,
not only to prosecute, but to throw out of office every man whe
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ean be found in any way to have mistreated an Indian ward.
These figures charged in effect that the administration of In-
dian estates cost about 20 per cent, while the estates of white
children cost about 1.7 per cent for administration.

That is an amazing statement. I can not believe it is true,
for to so believe we must conclude the 40 cojudges and the co-
attorneys, the bar, are all crooked. I am sure such is not true.
There is an answer to that. In most cases of the Five Civilized
Tribes the Indian children have land, while the white children
have none. That is not uniform, but it is almost. Why? Be-
eause up until the last few years they could not acquire title
to land under any conditions. Up to seven or eight years ago
you could not acquire title to a town lot, let alone agricultural
land. So the estate was administered upon, almost in toto, for
the Indians to hold the real estate, whereas the white estates
were a little personal property which does not require any court
proceeding or extended court costs.

Now, following that, 96 employees ought to be enough to ad-
minister upon a few full-blooded Indians that remain there.
The gentleman will reply that the records of the Interior De-
partment will show that there are 35,000 full-blooded Indians.
Now, there was a time when it was slippery down there as to
whether you should remain on the rolls or remain off the rolls.
It was worth $8,000 or §10,000 if you remained on the rolls, and
you lost everything if you went off the rolls. An unwritten
law went around that if you went on the rolls as a full-blooded
Indian you would never be rejected. The result was that a man
with one-eighth or one-thirty-second Indian blood, if he could
get some tribunal to put him on the rolls as a full-blooded In-
dian, would go on; and so he sits there with fifteen-sixteenths
white blood in his veins—sits there as an incompetent Indian—
whereas, as a matter of fact, he is able to hold a seat in Con-
gress, a seat in the Senate, or be at the head of a banking insti-
tution, or a lawyer or a doctor, ag many are.

Now, the real situation with regard to the Five Clvilized
Tribes is that the ageney ought to be squeezed down to 25,000
or 30,000, an agency something like the Kiowa Agency, to ad-
minister on the full-bloods and to let the white Indians alone;
and the sooner that can happen the better.

Mr. MANN. Will the gentleman yield for a question?

Mr. FERRIS. Certainly.

Mr. MANN. Did the gentleman happen to see a report made
by one of the board of Indian commissioners in reference, not to
the agency, but as to the condition of the Indians down there as
to their ability to transact business?

Mr.FERRIS. I saw that in one of the papers.

Mr. MANN. I do not know how much of it was published in
the paper; it is an official document, of course.

Mr. FERRIS. I did see it, and inasmuch as the gentleman
alludes to it, and Members may not know what it was, I will
say that it comes about in this way. This man the gentleman
from Illinois refers to lives in Boston or Philadelphia?

Mr. MANN. I do not know where he lives.

Mr. FERRIS. I think he lives in Philadelphia.

Mr. MANN. All the Indians are not west of the Allegheny
Mountains.

Mr. FERRIS. I know they are not; that is very true. I

think this gentleman’s name is Vaux. I have met Mr. Vaux; he
is a delightful gentleman, a pleasant man, and undoubtedly has
the best motives and intends to do good things for the Indians.
I do not impugn his motive at all, but this is what happens: A
man like Mr. Vaux will come from the East fo Oklahoma. He
wants to see some poor, old, pitiable Indian living out under a
bark, and you can find whites worse off than they are; but he
wants to see if he can not find some poor, old, ignorant Indian
who does not know A from B, and through unfortunate eircum-
stances is reduced to nothing. He finds him; he lives in a
hovel, and the old Indian gets out in front of the hovel and
pulls his hair down over his face so that he looks like an idiet,
and the man gets out his camera and takes the picture, takes it
back to New York and the New York Sun, or some other paper,
writes up a beautiful story for the Sunday edition to go all
over the East. People who know not of Indian guestions think
all Indians are alike, and that an agent should be detailed to
transact all the business of these people, whether competent or
incompetent. Such a large amount of supervision renders these
Indians dependents and incompetents.

Mr. MILLER, Mr. Chairman, I move to strike out the last
two words.

Mr. STEPHENS of Texas. Mr. Chairman, I ask unanimous
consent that all debate close on this matter in five minutes.

Mr. MILLER. If the gentleman will pardon me, I want to
read a paragraph or two which will take me more than five
minutes.

Mr. STEPHENS of Texas. Then I will ask that all debate
close on the matter in 10 minutes.

Mr. I_IARRISON of Mississippl. Mpr. Chairman, does thst
carry with it the paragraph and amendments thereto?

Mr. STEPHENS of Texas. There is no amendment pending.
I understand that we are discussing the item on a pro forma
amendment made by the gentleman from South Dakota.

Mr. HARRISON of Mississippi. I shall object te that, because
I desire to offer an amendment.

Mr. STEPHENS of Texas. I will yield to the gentleman to
offer an amendment; I have no objection to that, and I ask
unanimous consent that all debate be closed in 10 minutes on
the paragraph.

Mr. BURKE of South Dakota.
Mr. Chairman,

The CHAIRMAN. The gentleman will state it.

Mr. BURKE of South Dakota. I anticipate that after this
debate has closed it will not be out of order then, if unanimous
consent is granted to close debate, to offer as an amendment
an independent paragraph.

The CHAIRMAN. Unanimous consent is asked that debate
on the paragraph shall expire at the end of 10 minutes. Is
there objection?

There was no objection.

Mr. MILLER. Mr, Chairman, I understood when the gentle-
man made the request for nnanimous consent that it was not
intended that the time desired by the gentleman from Missig-
sippl [Mr. Hasrisox] should be taken from the 10 minutes
requested. I will state that I may use about 7 minutes.

Mr. Chairman, this controversy respecting the proper method
of handling the Five Civilized Tribes is a perennial one. It
comes up at least once each year, and lately it has come up
onece each session. The reason it is perennial must be the fact
that it is a difficult proposition. I do not think any Member
of the House will question the patriotism, zenl, and ability of
the gentlemen from Oklahoma, who are interested in and take
an active part in this matter, although some of us may be in-
clined to differ with them in their conclusions, perhaps in some
of the facts, which they state.

Personally T do feel a sympathy with their contention that
we should withdraw supervision at the earliest practical time,
but what is a practical time and a proper one to withdraw
supervision is the distressing feature. 1 desire to call atten-
tion of the committee for a few moments to some work now
being performed of a detailed nature at the agency in which are
engaged many employees of whom eriticism has been urged.

And as I take up this feature I wish to first eall attention to
the faect that we have had some bitier experiences in the State
of Oklahoma, experiences that seem to recur even when we
think they have passed away. There has been an attempt, and
I think perhaps we can say a successful attempt, to blot out from
history what is known as the Creek and Muskogee town-site
matter, and yet we must look back upon that as a lesson to
guide us in some of the deliberations of the present. I myself
think that there is not a ecase in all Indian histery, beginning
with Christopher Columbus and coming down to now—and
that is going some—that is as black and as bad as the town-
site cases in the Creek Nation, about which we hear nothing
now, because, as I have indicated, it is pretty nearly a closed
chapter, With that lesson added to some of the others, par-
ticularly the guardianship and probate-court matters recently
discussed by the gentleman from South Dakota [Mr. Burge],
some of us feel that there still remains a necessity on the part
of the Government to extend its protection and care, and super-
vise some of the details, over some of the activities and property
rights of these people.

Mr. FERRIS. Mr. Chairman, will the gentleman yield?

Mr. MILLER. Certainly.

Mr. FERRIS. Does not the gentleman think it wonld be a
part of wisdem to draw the agency down to a propesition of
handling the really incompetent Indians?

Mr. MILLER. Yes.

Mr. FERRIS. And let the money and property of the white
Indians go?

Mr. MILLER. Yes.

Mr. FERRIS. Does not the gentleman think that $150,000,
which provides for 96 employees, ought to be enoungh?

Mr. MILLER. If the gentleman will add enough to continue
these district agents for another year, until the probate courts
can get straightened around——

Mr. FERRIS. But does not the gentleman think that out
of 96 employees 18 of them might serve as district agents, if
they were so designated?

Mr. MILLER. Eighteen would be entirely inadequate for
the work. This matter of the probate courts only came to
public attention twe years ago, when the committee, of which
1 happened Lo be a member, unearthed some things in the very
presence of the gentleman from Oklahoma [Mr., Ferris], who

A parliamentary inquiry,
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cooperated with us in every respect, and who T am sure shared
our views upon the subject. Fhe probate courts of Oklahoma
have not yet become straightened out—purified, as it were—and

the public sentiment of the State has not yel been thoroughly |

aroused and not yet asserted itself in appropriate action, so that
the affairs of a large part of the Indians will be honestly and
justly handled without governmental supervision. Conditions
are improving, but the complete change has not yet come to pass:

I think it is going to work out, but while it is working out I
think we ought to still keep up these district agents for another
year. However, that I did not intend to speak of. I wish to
call the attention of the committee to some of the work that
is being done by these agency employees. I have had many
people speak to me about the destitution of the Indians in Okla-
homa, assuming that they were poverty stricken. As a matter
of fact, they are not. Muskogee; the second city in Oklahoma,

is the center of a forest, not of oak, not of pine; but.of oil wells. |

T.ooking abroad from the city you can see 5,000 great derricks.
Tt is one of the most inspiring industrial sights ever unfolded
to human gaze.

The CHATRMAN (Mr. RobDENBERY ).
tleman from Minnesota has expired.

Mr. MILLER. Mr. Chairman, I ask unanimous consent to
proceed for five minutes more.

The CHAIRMAN. Is there objection?

There was no objection.

Mr, MILLER. This is but one of the great oil fields in Okla-
homa. At Tulsa there is a greater one, and ofhers might be
named. Some of the work ineident to the administering of the
affairs of these Indians becomes apparent when you see the fig-
ures connected with handling these oil leases. Nearly all of
these oil lands, it will be borne in mind, are Indian lands, owned
by private Indians, whose affairs have to be superintended or

The time of tlie gen-

they would be defranded. I read now from the report of the

cominissioner:

One of the atest oil fields in the world has been developed in the
aren of the Five Tribes, largely under departmental leases. The pro-
duction during the past few years has been ap‘gmﬁmgtuly 40,000,
barrels Pﬂ- amnum. The Unlon ey has handled up to the close of
the pas grcar 23,721 leases, mostly oil and .
had 7,679 individual royalty 1 accounts, 413 eTo|
equalization accounts, and-sale accounts, with ance aggregating
a total of $1,135,033.24, distributed in 52 banks located In almost every
county in eastern Oklahoma. While this money is passing through the
process of sugervision the depositories are rmi_:ed' to pay Iinterest
thereon, and during the year a total of $31,793.12 was collected as
interest on these accounts and paid to the Indians. During the year
just closed the total collections and total disbursements agﬁregn.ted over
$6,000,000. Including the amount recelved from the Treasury for
transfer to individual accounts or disbursement and balances brought
forward from previous feu,r, the d total of money handled for the
fiscal year 1912 was § 0.701.624.51’.. The accounting work is. entirel
handled in the agency office at Muskogee, the fleld force being relisved,
as far as possible, of all clerical defail, so that they may give their en-
tire time to investigations and the expeditious handling of applications
and cases filed with them. The account for the year was made up of
28,786 remittance entries and 71,711 disbursement vouchers. ere
were 412,944 pieces of mall handled by the Muskogee office during the
year,

The gentleman from Oklahoma says there is a large number
of employees. It is a large job, it is a job of innumerable de-
tails, big in dollars, vast in detail, and if it is to be properiy
handled at all a requisite number of competent employees must
be employed.

It is not simply a question of lands, either grazing or farming,
but it is a great mineral field, cut up into small fracts, with
vast numbers of leases. Many of the Indians are ineompetent,
and most of them require some supervision; and while this
vast task remains in its present condition I for one feel that
we should give to the service a reasonable sum to employ a
renconable nnmber of employees. The gentleman seeks to cnt
the present appropriation. To-day there are employed at this
agency 90 office men, 57 field men, and 25 Indian police. In
addition there are 51 in the commissioner’s oflice.

Mr. FERRIS rose.

Mr. MILLER. Oh, I know the gentleman bhas five hundred
and something. I do not know the names that are there, but
T have a certified statement from the agent himself, and I am
sure the gentleman will admit that it is true.

Mr. FERRIS. I know the gentleman doesnot care to mislead.
I hold in my hand here 213 pages of a closely written doeument,
giving the names, salaries, and officers, that was furnished to me
by the €Commissioner of Indian Affairs.

Mr. MILLER. Does it contain the teachers of all the schools
down there?

Mr. FERRIS. Probably it does.

Mr. MILLER. I am sure that the gentleman in this contro- i

versy would not ask that those teachers be ineluded?
Afr. FERRIS. I am not sure they are. If there are any in-
cluded, there is but a small number of them.

'| proeeedings has equaled

Mr. MILLER. T do not think the number is very small, in
view of the next paragraph in the bill, which calls for $300,000
for these schools.

Mr; FERRIS. T think it is.

Mr. CARTER. Mr. Chairman— 2 :

Mr. BURKE of South Dakota. Mr. Chairman, a parlia-
mentary inguiry.

The CHATRMAN. The gentleman will state it.

Mr. BURKE of South Dakota. Has not the debate ended on
the paragraph?

Mr. CARTER. I move to strike out the last two words, Mr.
Chairman.

- Mr. STEPHENS of Texas. There was an understanding that
the debate was to close i 15 minutes.

The CHAIRMAN, The Chair understands that that request
was presented, but withdrawm

Mr. STEPHENS of Texas, Then I desire o renew the re-
quest that all debate on this paragraph be eclosed in two
minutes.

The CHAIRMAN. The gentleman from Texas [Mr. Ste-
rHENS] asks unanimous consent that all debate on the para-
graph close in two minutes. Is there objeetion? [After a
pause.]’ The Chair hears none.

Mr: STEPHENS of Texas:
Oklahoma [Mr. CARTER].

Mr. CARTER. Mr. Chairman, I shall hardly need the two
minutes. There has been repeatedly stated on the floor of this
House the many wonderful things the famous Dawes Commis-
sion and the Union Ageney have done in Oklahoma. The Dawes
Commission came- there in 1893 and this is 1913; it has oper=
ated for 20 years, and I dare say it has consumed from Federal
Treasury and tribal funds combined not less than $1,000,000 per
annum, which would' aggregate $20,000,000, and which the -
tleman must admit is out of all proportion to the amount of
work accomplished. Much has also been said about the extrav-
agance of probate courts in handling Imdian probate matters,
but I doubt very seriou.alﬁl:f the percentage of cost in probate

t consumed by the Indian Bureau
in Oklahoma for the settlement of the tribal estate.

Mr. BURKH of South Dakota. Now, Mr. Chairman, as a new
paragraph, after line 23, on page 22, I offer an amendment, that
which I send to the Clerk’s desk.

The CHA AN. The Clerk will report the amendment.

The Clerk read as follows:

For payment of salaries of employees and other enses of adver-
tisement and sale in pg}g;ectlon with the dispesition 5?-" mmaliotted lands
P

I yield to the gentleman from

and other tribal pro belonging to any of the Five Civilized Tribes,
Bherstary of G IRtellor. o5 Phovidod B the ace Shuroved” Marcl B
1911, not exceeding $25,000, rglmbumhlg from pmeeg&n of’ sales. i

Mr. STEPHENS of Texas. Mr. Chairman, I desire to make:
a point of order against the amendment. It is' new legislation
and is net germane to the paragraph in the bill.

The CHAIRMAN (Mr. Sauxders). The Chair will hear the-
gentleman from South Dakota [Mp. Burrr].

Mr. BURKE of South Dakota. Why, Mr. Chairman, there is
not any question about it, if' the Chair will look at the law.
I did not suppose that anybody would make a point of order
against the amendment. In 1911 the gentlemen from Oklahoma
were solicitous that there be legislation permitting the deposit
of money belonging to these Imdians in the local banks in Okla-
homa, and this act was passed. The net proceeds from the sales
of surplus and unallotted lands and other tribal property,
belonging to any of the Five Civilized Tribes, after deducting
the mecessary expense of advertising and sale, may be deposited
in the national or State banks of Oklahoma, and so forth. The
comptroller held that under that language they could not
deduet from the proceeds the cost of sale, the advertising, and
so forth, and that it was necessary to have this legislation in
order to carry out the provisions of that aet, and in the current
appropriation act for this year, and also last year, this langnage
was carried in order that the amount might be deducted as the
act of 1911 contemplated. .

The CHAIRMAN. Will the gentleman send up the Iaw?
Mooted questions like this depend entirely on the law which
furnishes the authority. Does the gentleman from Texas [Mr.
SrerHENS] desire fo say anything on the point of order?

Mr. BURKE of South Dakota. It is identical with the cur-

‘rent law, T will say to the gentleman.

Mr. STEPHENS of Texas: Identical with the language

carried in the last bill?

°  Mr. BURKE of South Dakota. Just exactly.

Mr. STEPHENS of Texas. I do not think it woull follow iff
it had been in the last bill it would be germane to this bill or
would not be: new legisiation.

| Mr. BURKE of South Dakota. Not at all
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Mr. STEPHENS of Texas. It might have been subject to the
point of order last year, and the point might not have been
made. I understand the point to be now that there is no law
authorizing this to be paid out of Indian funds. That is surely
subject to a point of order.

Mr. MANN. As I recall the item in the current law it has
not a fixed amount at all.

Mr. BURKE of South Dakota. Not exceeding $25,000.

Mr. MANN. I think it says not exceeding 10 per cent of the
receipts.

Mr. BURKE of South Dakota. That is another item.

Mr. CARTER. That is for the collection of rents.

Mr. BURKE of South Dakota. Twenty-five thousand dollars
is to be deducted from the proceeds of the sale of unallotted
lands—not exceeding $25,000; and I will say to the gentleman
that the act of 1911, which provided that these moneys should be
deposited in banks of Oklahoma, contemplated that the expenses
incident to collecting them—the sale and property—should be
deducted, because the law reads the net proceeds shall be de-
ducted.

Mr. STEPHENS of Texas. Now, Mr. Chairman, I desire to
read the amendment. I understand the amendment is in the
exact language of the law of last year, and I maintain that the
provision in that act itself was subject to a point of order.
This is the language:

For payment of salaries of employees and other expenses of advertise-
ment of sale in connection with the disposition of the unallotted lands
and other tribal property belonging to any of the Five Civilized Tribes,
to be paid from the proceeds of such sales when authorized by the
Secretary of the Interior as provided by the act approved Mareh 3,
1911, not exceeding $25,000, reimbursable from the proceeds of sale.

That, I think, makes it clearly subject to a point of order,
because, as I understand it, there was no law before that which
took from the Indians the money to make them reimburse these
payments. If it had been in order for one year, then I will state
that it would not have been In order for the next year, because
these acts are only annual and run only for the terms covered
by the acts.

Mr. FERRIS. And if the gentleman will permit, I may say,
in addition to what the chairman has stated, that the appro-
priation of $25,000, reimbursable, was to do a specific task—
that is, to sell the unallotted lands of the Five Civilized Tribes.
They have sold the unallotted lands of the Five Civilized Tribes,
and now they come in and offer an amendment, in identical
language, to do the very thing that has already been done.

Mr. BURKE of South Dakota. Mr. Chairman, that has noth-
ing to do with the point of order.

Mr. FERRIS. 1 think it has. I think if an appropriation is
made to-day in this current bill to do a specific thing during the
following fiscal year, and that thing is done, even though
it be in order that year, it would not be in order in each suc-
ceeding year and indefinitely; and the fact that that was in
order last year, to do a specific task that was done this year,
does not make it in order in a succeeding year.

The CHAIRMAN. The Chair desires to ask a question of the
gentleman from South Dakotd [Mr. BurkE].

Mr. CARTER. Mr. Chairman——

The CHAIRMAN. The Chair will first recognize the gentle-
man from Oklahoma [Mr. CARTER].

Mr. CARTER. Mr. Chairman, practically this same question
came up in the Sixty-first Congress. There was an item in the
Indian appropriation bill as it came from the commitiee pro-
viding for the payment of certain matters out of Indian funds,
such as this. A point of order was made against the provision
by the gentleman from Oklahoma [Mr. DAvexporT], and upon
that point of order the paragraph was ruled out. I have been
trying to get the text of the debate at that time, but have not
succeeded as yet. I hope to have it in a few moments, and ask
the Chalir to reserve his ruling until we see what the record
discloses.

The CHATRMAN. The Chair desires to ask the gentleman
from South Dakota a question. Of course, there is a question
back of this of authority to make this payment. The Chair
is referred to page 14, which seems to provide that the net
receipts from the sale of the surplus of unallotted lands and
other tribal property, after deducting the necessary expenses
of advertisement and sale, and so forth, may be deposited in
the national or State banks, and then follow certain provisions
in relation to their disposition. Now, does the gentleman find
in that authority to appropriate $25,000 for the payment of
galaries of employees?

Mr. BURKE of South Dakota. Mr. Chairman, the $25,000,
if I remember exactly the wording of the provision, is a mere
limitation. The appropriation is that there shall be expended
for the expenses of advertising, and so forth, in connection with
the sale of unallotted lands, not exceeding $25,000; but I may
be mistaken,

Mr. MANN. That is it; not exceeding $25,000.

Mr. BURKE of South Dakota. Mr., Chairman, if we have
by law enacted legislation that we will do a eertain thing, I pre-
sume that it is necessary to make an appropriation to execute
the law. The only point that I can see in the point of order
made by the gentleman would be that to deduct the expense
from the proceeds is contrary to some existing treaty with the
Indians.

Mr. CARTER. That is true, too.

Mr. BURKE of South Dakota. Mr, Chairman, there is abso-
lutely no treaty and no agreement that requires the United
States to go into the business of depositing money belonging
to these Indians in the banks of Oklahoma and collecting in-
terest thereon, and there is nothing in the law that contem-
plated that the United States would be selling lands, as land
has been sold in Oklahoma, on time payments of 25 per cent
annually, and a great many other things that we are doing in
Oklahoma. And when that provision that the Chair now has
before him was considered as finally enacted into law it was
done after a careful examination of existing treaties and
agreements with the Indians, and nothing could be found in con-
flict with our requiring of these Indians that they pay the
expenses of this unusual business which we are carrying on for
their benefit.

The gentlemen from Oklahoma are not only trying to drive out
the district agents who supervise and look after the affairs of
the individual restricted Indians, but they also propose to ap-
propriate money from the Federal Treasury to pay the expense
of administering laws that have been placed upon the statute
books for the benefit of the people in Oklahoma, the local banks,
For instance, the depositing of $5,000,000 or $4,000,000 in 200
banks and collecting the interest thereon is something of an
undertaking. We are going to pay the interest to the Indians,
and then the United States is going to pay the expense of the
administration. I say to the gentleman that that is contrary
of the policy that prevails, so far as the Committee on Indiai

Affairs is concerned, on both sides of the House, as to dealing”

with the Indians generally.

The CHAIRMAN. The amendment contemplates the payment
of salaries of employees—the amendment at the desk.

Mr. BURKE of South Dakota. It says “necessary employ-
ees,” does it not?

The CHAIRMAN. The word “ necessary” is not used. It
contemplates the payment of salaries. Now, are these em-
ployees necessary in connection with the advertisement and sale
of these unallotted lands?

Mr. BURKE of South Dakota. Certainly.

The CHAIRMAN. But for this provision in the amendment,
these officials would not be paid for services rendered in con-
nection with the unallotted lands?

Mr. BURKE of South Dakota. Mr. Chairman, if I under-
stand the position of the gentlemen from Oklahoma, it is that
they will be paid out of the appropriation of $150,000 that is
now used for other purposes largely.

The CHATRMAN. Is that true as a matter of fact?

Mr. BURKE of South Dakota. I think it is.

Mr, FERRIS. These lands have been sold four times in the
last four years. ‘That is, they have been offered for =sale,
Every year they go around and offer them, but do not sell
them, This year they sold nearly all of them, and there is no
necessity for offering them again next year. That is the fact.
I understand that goes to the merits, but the gentleman asked
for information.

Mr. CARTER. They have so stated. The Commissioner of
the Five Civilized Tribes stated publicly that there would be
no more sales of these lands in the future.

Mr. BURKE of South Dakota. If the merits have any bear-
ing upon the ruling of the Chair on the point of order

Mr. CARTER. I was answering the gentleman’s statement
about the matter, that is all. I think it bears right on the
point.

The CIHAIRMAN. The Chair is simply trying to get at the
facts. The principle is clear enough, but the difficulty is to get
at the facts about the parliamentary situnation.

Mr. CARTER. In the first session of the Sixtieth Congress
the following paragraph was read:

For clerical work and labor connected with the leasing of Creck and
Cherokee lands, for mineral and other purposes, and the leasing of
lands of full-blood Indians under the act of April 26, 1906, $40,000:
Provided, That the sum so expended shall be reimbursable out of the

p of such leases, and shall be eguitably n})]mrtionwl by the Sec-
retary of the Interior from the moneys collected from such leases,

To that provision the following point of ovder was made: 1

Mr. DAVESPORT. Mr. Chairman, 1 make the Int of order to the
roviso beginning in line 23 and extending to the end of line 26 on
_Ehe ground that it is new legislation and contains a change of existing
law and the treaty with the tribes, 1 make it as to the entire proviso.
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There was considerable discussion, covering several pages of
the Recorp, after which the Chair finally ruled in the following
manner :

Well, the Chair is ready to rule; and though he Is very loath himsell
to go rule, yet, after consultation with a gentleman who is an ex-
eellent anthorlty and who seems to be very elear, the Chair sustains
the point of order.

Mr. BURKE of South Dakota. I will say to the gentleman
from Oklahoma that at that time the act of 1911 had not been

ssed,
mnlr. CARTER. The act of 1912 was only for 12 months, was
it not?

Mr. BURKE of South Dakota. I am speaking of the para-
graph in the Indian appropriation bill for 1911 which was gen-
eral in its character and which provided that the net amount
received from the sale of lands should be deposited in the local
banks after deducting the expense of sale cnd advertising. Now,
the gentleman from Oklahoma assisted in obtaining that legis-
lation, and it was granted upon the representation that the
expense of the sale and advertising would be deducted from the

roceeds

p i

Mr. CARTER. My recollection is that that was an amend-
ment to the Indian appropriation bill put on in the Senate and
adopted in conference.

Mr. BURKE of South Dakota. Noj; it was inserted in the
House.

The CHAIRMAN. Would the word “salaries” in the amend-
ment be considered as being limited exclusively to compensation
for work immediately connected with the sales, or would it have
a broader application?

Mr. BURKE of South Dakota. T have not the item.
sent to the desk the eopy that I had.

The CHAIRMAN. The Chair is inclined to think that the
authority of the act cited which provides for depositing in cer-
tain banks the net receipts from the sales of surplus and un-
allotted lands, less the necessary expense of advertising and
sale, is hardly authority to support the amendment under con-
slderation relating to the salaries of employees and other
things. The Chair is not very well satisfied in his own mind
about this ruling, because it is difficult for him to get at all
the provisions of law back of the amendment, and which are
supposed to justify it. On the whole, however, though with
some hesitation, the Chair sustains the point of order.

Mr. BURKE of South Dakota. Mr. Chairman, I offer as an-
other independent paragraph what I send to the Clerk’s desk.

The CHATRMAN. The gentleman from South Dakota offers
an amendment, which the Clerk will report.

The Clerk read as fallows:

Add as a separate paragraph, after line 23, the following :

“ For expenses incident to and in connection with collection of rents
of unallotted lands and tribal buildings such amount as may be neces-
sary : Provided, That such an expenditure shall not exceed in the ag-
gregate 10 per cent of the amount collected.”

Mr. FERRIS. I reserve a point.of order on that.

Mr. BURKE of South Dakota. Mr. Chairman, it is possible
that this item is subject to a point of order. I will say, how-
ever, that it has been the law in two or three of the annual
appropriation bills, including the one for the current fiscal
year. As I have already stated, we are doing a very large
amount of work in Oklahoma, and much that never was con-
templated by the original treaty made with the Indians when
we undertook to malke a roll and to allot the lands.

“The gentleman has stated that the unallotted lands have
already been sold. I will state that there are at present
100,000 acres of unallotted lands undisposed of. There are
1,300,000 acres of timberlands that have not been disposed of.
There are something like 20,000 accounts pending, where from
75 to 25 per cent of the purchase price which was to be paid
for the unallotted lands, aggregating several million dollars,
has not been collected. Evidently there must be an adminis-
traiive force in the Five Civilized Tribes to attend to the de-
tails pertaining to the collection of this large amount of
mouey ; and, as I stated a while ago, owing to the diligence of
our friends from Oklahoma, the time for the making of these
payments was extended. The rate of interest is, I think, 6
per cent, and therefore every time there is a payment made
there has to be a computation to ascertain the amount of in-
terest. When payment is made finally then there has to be
the proving, and the issuance of the deed, and a great amount
of work in connection therewith.

I want to call the attention of the eommittee—and I am
very glad gentlemen have made these points of order—to the
fact that, so far as Oklahoma is concerned, the Federal Treas-
ury will bear the expense of administering the affairs of the
Indians. But in every other part of the country svherever it
is possible to do so and wherever the Indians have any money,
to say nothing of an estate that amounts to forty or sixty mil-

I have

lion dollars, in that State the expense of administering the
affairs must be borne by the Federal Government.

I say it is inconsistent, and I am surprised that our friends
from Oklahoma that have secured the things I have referred
to when it was distinetly provided, that the expense of sale
and collection at the time was to be deducted from the pro-
ceeds, thint they now come in and raise the point of order in
order ‘that the money may be paid from the Treasury.

Mr. FERRIS. Will the gentleman yield?

Mr. BURKE of South Dakota. Yes.

Mr. FERRIS. If the gentleman will pardon me, I want to
state some figures. ‘Oklahoma has about 117,000 Indians within
her borders. There are 300,000 Indians in the entire United
States. There goes to Oklahoma $460,230; Arizona and New
Mexico, $738,000; California, $21,250; Minnesota, $218,175; and
to South Dakota, the gentleman’s own State, $646,500, of which
the two main ifems aggregate some $500,000, which are abso-
lnte gratuities.

Mr. BURKE of South Daketa. What is that statement—
what did the gentleman say goes to South Dakota?

Mr. FERRIS. I say there are twe items aggregating $507,000
that are gratuities by shich the gentleman is bound by mo
treaties. 3

Mr. BURKE of South Dakota. Oh, the gentleman is not
familiar with the treaties or he would not say that.

Mr. FERRIS. I think I am guite familiar with them. There
goes to Oregon $233,736. Mr. Chairman, I will state that there
has been so much muckraking by people who know mot the
facts in this matter that they are hard to understand. Our
State maintains more than one-third of the Indians. We have
been the dumping ground of the Indians in that State for the
last 50 years, and to have people come here when items are
reimbursable and make these statements is too much, and we
can endure it no longer. Nearly two-thirds of the Indians in
the United States are in our State, and the small sum of
$460,000 goes to that State and most of it on the treaty items.

Mr. BURKE of S8outh Dakota. The gentleman said a moment
ago that most of the Indians in his State, or a good many of
them, were holding public office, one was the governor, and very
properly pointed to the fact ithat we have one of the civilized
tribes, an honored and distinguished Member of this House,
and from what the gentleman has heretofore said I am surprised
that he would get up here and say that any money was neces-
sary to be expended on the Indians in Oklahoma.

What I am pointing out, Mr. Chairman, is the fact that the
Indians have a vast estate, that they have very large sums of
money in the Treasury, and that we are deing in Oklahoma
what was never contemplated when the agreement was made,
and that there was no obligation on the part of the Government
to do the things we are doing. We were not required to put
money in the banks of Oklahoma and loan it out at 4, 5, and
6 per cent, as we are doing, and pay the interest to the Indians.
We did not undertake to rent a lot of unallotied lands and
colleet hundreds of thousands of dollars’ annual rent for the
benefit of the Indians. There are a great many other things
we do, and I am surprised that the gentleman should raise any
question that the actual expenses of administering the matters
should be deducted from the proceeds.

Mr. CARTER. Will the gentleman yield?

Mr. BURKE of South Dakota. Certainly. I want to say one
thing more before the gentleman puts his question. The gentle-
man says that there has been $20,000,000 expended by the
Dawes Commission. The gentleman knows, if he will stop to
think, that no such sum of money has been expended by the
Dawes Commission.

Mr. CARTER. I do not know it.

Mr. BURKE of South Dakofa. The expense of enrolling and
allotting to the members of the Five Civilized Tribes per eapita
is lower than the expense of allotment and enrollment of any
other tribe of Indians in the United States. When the gentle-
man says that $20,000,000 has been expended he includes
moneys that are expended for tribal expenses, moneys for edu-
cation, and other things which the bill provides may be ex-
pended. He raises no question as to that, and instead of a
million dollars there has been something like three or four hun-
dred thousand dollars expended annually for administration
purposes.

Mr. CARTER. If the gentleman from South Daketa [Mr.
Burkr] does not knew that a million dollars or more per an-
num was spent for several years in Oklahoma for purely ad-
ministrative purposes, then he has not kept very close tab on
the work of the Dawes Commission. To be sure, they may not

have spent to exceed that amount per year for all these 20 years,
but my statement was to the effect that my belief was that the

expenses of maintaining this commission in fts dilatory clos- -
ing of tribal affairs would average about $1,000,000 per annum.
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To be sure, a part of this may have been spent for schools,
a part may have been spent for tribal officers, a part may have
been speut for the sale of the unallotted lands, a part was
spent for the sale of town sites and collection of tribal revenues,
but all spent either for or by the officials under the direct
supervision of the Indian Bureau. But, Mr. Chairman, I verily
believe that If the gentleman from South Dakota [Mr. BURkE]
would take the trouble to go over the records and analyze the
different appropriations he would find that almost, if not quite,
$20,000,000 has been used, exclusive of schools.

That, however, was not the question I had expected to ad-
dress my remarks to. I wanted to discuss these treaty provi-
sions in regard to Oklahoma about which the gentleman from
Sonth Dakota [Mr. Burke] had much to say.

The gentleman lays great stress on the fact that our treaties
did not provide for the Federal Government paying the ex-
penses of the sales of Jand and the collection of rents, and
because the treaties did not specifically set forth that these ex-
penses should be paid by the Government he argues that the
very statement providing for their doing carries with it an im-
plied appropriation for the accomplishment of the work.

Let us see under what conditions these treaties were made.
When the Dawes CCommission eame to Indian Territory it found
the Five Civilized Tribes themselves with a regularly organized
constitntional form of government, having officials for the per-
formance of the many fupetions which the Department of the
Interior has since arrogated to its own officials.

The making of the treaties provided for a change of condi-
tions and for the winding up of tribal affairs. They provided
for the making of the rolls, the allotments of land, and the
sale of the town sites, and specifically set forth that these ex-
penses should be borne by the Federal Government. They pro-
vided for the appraisement of land for allotment purposes, for
the collection of the coal and asphalt royalties, and for the
sale of the coal and asphalt lands, with a special provision that
these expenses should be borne by the tribes. Nothing what-
ever was said as to who should bear the expenses for the sale
of the unallotted lands, or for the collection of revenue from
other than the coal and asphalt royalties. So I can not see by
what distortion of construction the conclusion can be reached
that there is an implied authorization in our treaties for the
payment of these expenses out of tribal funds.

Mr. BURKE of South Dakota. I think the gentleman will
admit that we have done a great many things in Oklahoma that
were not contemplated at the time the treaty was made, and
that the original agreement, the treaty, only contemplated that
the Government would make enrollment and allotment of the
land. That was the substance of what was contemplated?

Mr. CARTER. Oh, no; the sale of unallotted lands, sale
of town sites, collection of coal and asphalt royalties, sale of
mineral lands, tribal buildings, and all these other things were
provided for by the treaties.

Mr. BURKE of South Dakota. But we have done a great
many things that the treaty did not contemplate.

Mr. CARTER. Yes; that is true; but that does not relieve
us of the responsibility of our obligations.

Mr. BURKE of South Dakota. And for the benefit and ad-
vantage of the Indians.

The CHAIRMAN. Does the gentleman insist upon the point
of order?

My, FERRIS. Mr. Chairman, I make the point of order.

The CHAIRMAN. The point of order is sustained.

Mr. HARRISON of Mississippi. Mr. Chairman, I offer as a
new paragraph the following amendment, to be inserted at the
end of line 23.

The Clerk read as follows:

Add, after line 23, page 22, as n new paragraph, the following:

“That the Secretary of the Interlor is hereby directed to receive, at
any time within six months after the passage of this act, the applica-
tion of any person for enrollment to the rights of a citizen and member
of the Choetaw-Chickasaw 'Fribe of Indians claiming an interest in the
lands and funds of the Choctaw-Uhickasaw Tribe by reason of being a
descendant of a member of the Choectaw Tribe who recelved, or was
entitled to receive, lands under the terms of article 14 of the treaty
of Dancing Rabbit Creek under date of September 27, 1830,

“That the Secretary of the Interior shall be vested with the power
to determine the rights of sald cliimants npon such evidence as may
be produced by the applicant, without regard to any judgment or
decision heretofore rendered Ly any court or commission to the Five
Civilized Tribes or the Department of the Interior, and without regard
to any condition or disability heretofore imposed by any act of Congress :
Provided, That any relevant evidence admissiliie either in actlons at
law or In equity in the courts of the United States shall Lbe recelved
by the Secretary of the Interior as evidence in determining the rights
of said applicants: Provided further, That any testimony receiv as
evidence and appearing in the record in the case of the Choctaw Natlon
r. The United States, No. 12442, in the Court of Claims, and decided

in the United States Supreme Court on November 15, 15888, may, If
relevant, be reéceived In evidence.

“ That all apgllcants under this act may be represented by such
attorneys as each Individual may select, and the fee ot sueh attorney
may be fixed in accordance with any contract now or hereafter made
between sald applicant and said attorney, and that such contract shall
fove!‘n the amount of such fee: Provided, That the Becretary of the
nterior may limit the percentage of compensation in each case, and
that the sald contract shall be enforcible for no greater snm  than
that which may be fixed by the Secretary of the Interior.

“ That the Secretary of the Interior shall have prepared and made a
schedule or roll of all persons entitled under the provisions of this act,
within eight months after its Pnsaage. and shall, within said eight
months, award them the full r (fhts of citizens and members of the
Choctaw-Chickasaw Tribe : Provided, That those enrolled under this net
shall not be entitled to nor receive any part of the Choctaw annuities
existing as of the date of September 27, 1830,

*“That in the event there shall not be sufficlent land to make allot-
ments to such persons as may be enrolled under this act to equalize
them with the allotments heretofore granted to those already upon the
rolls of sald tribe, there shall be placed to the credit of each person who
does not receive allotments, and paid to such person a sum of money
equal to double the appraised value of 320 acres of the average allot-
able land of the Choctaw-Chickasaw Tribe, according to the relative
npﬁralsement heretofore made, in lieu of said allotments of land.

That there shall be pald to each person who enrolls under the pro-
vislons of this act such a sum of money out of the funds of the tribe as
will equalize said person with the persons now upon the rolls for all
distributions of money made to citizens and members of said Jolnt tribe
since 1893 : Provided, That those enrolled under the provisions of this
act shall not be entitled to nor receive an part of the Choctaw annuity
existinﬁ under date of September 27, 1830, aforesaid : Provided further,
qug this act shall not apply to persons born since March 4, 1907.

That applicatlons for minors may be made by either parent, or if
neither parent is living, by guardian, Applications for insane persons,
or those confined in other public institutions, may be made by curators.
Depositions may be taken in support of sald applications In any place in
the United States upon notice to theAttorney General and the Becretary
of the Interior, and the procedure as to notice and taking of depositions
shall be as in ordinary cases before the United States con 8. The
expense of taking depositions on the part of elaimants shall be paid
by the applicants in the first Instance, but shall be taxed as costs In
each case where the applicant is successful, and said costs shall be
chﬁrﬂed to the funds of said tribe in the United States Treasury.

'I‘hng the r[g‘hta of all :E)ersons claiming citizenship or any rights
in the Choctaw-Chickasaw Tribe, under or 'ivi reason of the treaiy of
tﬁgg.r a'll;so mt“ “i}t hnlzak? npplitetz‘ltlo?t totahe ecretary of the Interior,

act, within six mon er the pass:
for‘e;gg tbaa]rad. o s a passage of this act shall be

i a e tribal organization in the Choctaw-Chickasaw Tribe is
hereby abolished, and the title to all tribal lands and moneys yet undis-
tributed are declared to be vested in the United States, as trustee for
those entitled to the same under the laws and treaties of the United
States ; and such moneys as may come into the Treasury of the United
States as trustee for said tribe, or which are now held by the United
States as trustee for sald tribe, shall not be distributed amon the mem-
bers of said tribe within eight months after the passage of t%ia act.”

Mr., STEPHENS of Texas (interrupting the reading). M.
Chalrman, for the purpose of saving time, I now make the point
of order against the amendment. I am quite willing that the
amendment shall be inserted into the record. =

Mr. HARRISON of Mississippi. Mr. Chairman, I hope the
gentleman will reserve this point of order.

The CHAIRMAN. Does the gentleman from Texas make the
point of order?

Mr. STEPHENS of Texas. Mr, Chairman, I yield to the
gentleman from Oklahoma [Mr, CARTER].

Mr. CARTER. Mr. Chairman, T had expected to make the
point of order as soon as the reading of the amendment wa
finished. If the gentleman from Mississippi desires to proceed,
however, I shall reserve the point of order.

Mr. HARRISON of Mississippi. Mr. Chairman, T concede fhe
point of order, if insisted upon, to be well taken. I was in
hopes that the gentleman’s high sense of justice and fairness
would control him in this matter and that he would allow the
amendment to be voted upon.

Mr. CARTER. Mr, Chairman, I thank the gentleman very
much for his compliment, but my high sense of justice and
fairness compels me to make the point of order.

The CHAIRMAN. The point of order is sustained,

The Clerk read as follows:

The sum of $300,000, to be expended in the discretion of the Secre-
tary of the Interior, under rules and regulations to be prescribed by
him, in aid of the common schools in the Cherokee, Creek, Choctaw,
Chickasaw, and Seminole Natlons in Oklahoma, during the fiseal year
ending June 30, 1914 : Provided, That this appropriation shall not be
subject to the limitation in section 1 of this act limiting the expendi-
ture of money to educate children of less than one-fourth Indian blood.

Mr. FOWLER. Mr. Chairman, I desire to reserve a point of
order to this paragraph.

Mr. MANN. Mr. Chairman, I think the gentleman may as
well make the point of order.

Mr. CARTER. Mr. Chairman, I hope the gentleman will not
make the point of order.

Mr. FOWLER. Mr. Chairman, T will reserve the point of
order for the time being, unless my collengne, the gentleman
from Illinois [Mr. MAxN], desires to make the point of order,

Mr. MANN. I supposed that the desire was to get through
with this bill to-night.

Mr. CARTER. Mr. Chairman, I merely want about 15 min-
utes to discuss this matter.
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Mr. STEPHENS of Texas. Mr. Chairman, I would like to
have some time fixed when we shall close debate upon this sec-
tion. I therefore move

AMr. MANN. Ob, the gentleman can not move to close debate
when a point of order is pending. The gentleman from Okla-
homa, I understand, desires 15 minutes.

Mr. STEPHENS of Texas. Mr. Chairman, I do not think it
is a very good way to expedite business here to permit points
of order to be discussed for so long a time.

* The CHAIRMAN. It is within the province of any Member
to eall for the ruling at any time.

Mr., CARTER. Mr. Chairman, I have so far not taken up
very much of the time of the committee. This is an important
pro'\'islon to my State, and I would like to have at least 15
minutes in which to discuss it.

The CHAIRMAN. Does the gentleman from Oklahoma make
that request.

Mr. CARTER. Mr. Chairman, I ask unanimous consent fo
proceed for 15 minutes.
The CHAIRMAN,
unanimous consent to proceed for 15 minutes.

jection?

There was no objection.

Mr. CARTER. Mr. Chairman, I believe I measure my words
with eonservatism and deliberation when I say that never was
a State brought into this Union under such unfavorable condi-
tions from the standpoint of financial responsibility and meager
tax values as the struggling new Commonwealth which I have
the honor in part to represent.

1 ask this committee to bear with me in patience, for I bring
a message from more than 300,000 helpless, innocent, ambitious
American children—American children, let me repeat; blood of
your blood and bone of your bone—and they represent the off-
spring of as noble and worthy pioneers as have ever gone into
the wilderness and hewn an empire from the primeval forests
of America,

The State of Oklahoma, as most of you know, was made up
of what might be called two separate mnd distinct dependen-
¢ies—old Oklahoma and Indian Territory—each about equal in
area, Indian Territory, the eastern half of the State, consisting
of o little less than 20,000,000 acres, and Oklahoma, the western
Lalf, exceeding that acreage by a small figure. The population
of the State was 1,470,000 shortly before admission, about
120,000 of these being American Indians.

1 speak to you to-day in behalf of the eastern half or Indian
Territory side of the State.

Indian Territory was really a misnomer, for it was never in
fact a Territory. It had no real form of government, no execu-
tive or legislative tribunals whatever save the parent Govern-
ment at Washington. In fact, our only semblance of any form
of organized government was the Federal courts which had been
established for several years. We had no schools for the white
child, no schoolhouses, no improved roads, no bridges, no court-
houses, no jails—in fact, no improvements of any public char-
acter whatever. So the financial responsibility which Congress
imposed upon the people of the eastern half of Oklahoma was
that of building a Commonwealth for the more than 700,000
people who inhabited the Indian Territory side of the State,
and building it from the grass roots without any digested plans
and specifications and without sufficient material, as I will
attempt to show.

Now, let us invoice the resources you placed at our command
for the accomplishment of this Herculean task; let us see what
tools you gave us to work with.

I have told you that the million and a half population of our
State ineluded 120,000 Indians, which is more than one-third
of all the Indian population of the United States. One hundred
and one thousand of these Indians lived on the eastern side, and
comprise the Five Civilized Tribes.

Tvery foot of the 20,000,000 acres of land on the eastern side
of Oklahoma, save a few thousand acres of town site, was
owned by these Five Civilized Tribes. By the Atoka agreement,
approved by Congress on June 28, 1898, and supplemental agree-
ment of July 1, 1902, and other treaties of contemporaneous
dates, the Indians of the Five Civilized Tribes had been guar-
anteed by the Federal Government that none of these lands
should become taxable; under various reservations, as follows:
Some were made nontaxable for 21 years, or as long as the title
to same remained in the original allottee, others for 21 years
without conditions, while still others were exempted from taxa-
tion in perpetuity regardless of transfer or alienation.

Now, if this was the end of the record and Oklahoma had
accepted statehood in the full knowledge of these facts, then
we might not now with good grace and in good faith come back

The gentleman from Oklahoma asks
Is there ob-
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tol;nhfe parent Government and ask even this small modicum of
relief.

But this is by no means the end of the story. The enabling
act under which Oklahoma became a State was passed, as I
remember, by the first session of the Fifty-ninth Congress. But
along about the same time—on April 26, 1906—there was passed
by Congress what was commonly known as the Curtis Act, en-
titled “An act to provide for the final disposition of the affairs
of the Five Civilized Tribes in the Indian Territory, and for
other purposes.” This act provided for the taxation of the lands
of the Five Civilized Tribes upon certain conditions. The pro-
vision dealing with this subject is found in tle proviso at the
end of secton 19 in the following language :

Provided further, That all lands upon which restrictions are removed
shall be subject to taxation, and the othier lands shall be exempt from
taxation so long as the title remains in the original allottee.

This Federal statute, providing for the taxation of the lands
of the Five Civilized Tribes, had been on the statute books for
more than 18 months when our constitution was adopted, and
every man who thought of the matter of taxation at all when he
voted on the constitution felt confident that this act of Congress
making these lands taxable, and passed almost two years before
statehood, was the law of the land and would prevail.

In accordance with this belief, when the Oklahoma delega-
tion came to Congress, Congress was placed in full information
of our deplorable condition and prevailed upon to remove re-
strictions on about one-half of this 20,000,000 acres of land in
order that we might have sufficient taxable values to build up
our State institutions and maintain our State government, and
our State proceeded with the collection of the taxes,

Since it appeared that we would have sufficient taxable prop-
erty on the eastern side of our State to maintain our State gov-
ernment and justify the building of necessary State institutions,
our people proceeded to float bonds for the building of county
courthouses, county jails, public schools, public roads, bridges,
and other internal improvements. These bonds have already
been issued, are now outstanding, and payment both as to in-
terest and principal must be met in some manner or the cradit
of the eastern side of the State becomes utterly worthless.

But the Indian of the Five Civilized Tribes showed that he
is not so much of an incompetent as some of our friends here
would have you believe. Poor Lo emulated the example of his
paleface brother. He proceeded to make perfectly good as a
full-fledged American citizen by resisting the taxation of his
property. These Indians simply asserted the right of non-
taxation of their lands, guaranteed to them by their several
agreements, by suing out an injunction against the tax officials
of Oklahoma. These suits came pp through the regular chan-
nels of our judiciary to the Supreme Court of the United States.
and this high court rendered a decision to the effect that the
several agreements made with the Indians were the result of
mutual considerations and concessions on both sides, and that
thereby the guaranty of nontaxation of Indian lands had come
to be a vested right, sufficient to exempt same from taxation,
and that those provisions of the acts of April 26, 1906, and May
27, 1908, seeking to make these lands taxn.ble were null and
void, thereby leaving the entire east side of our State high
and dry, bereft completely of any taxable values, so far as land
is concerned.

To make a long story short, you have imposed upon the
people of Oklahoma the responsibility of building an empire,
and have taken from them the material and tools with which
to construct it. You brought us into statehood under a written
contract that all Indian lands would be taxable, as long as
restrictions were removed, but the courts now hold that these
lands can not be taxed, even if the restrictions are removed.

Gentlemen may contend that other States having Indian
lands do not receive such gratuities from Congress, but we
answer that their cases are not parallel with ours. I repeat,
no State in this Union labors under such tax-exemption handi-
caps as the State of Oklahoma; no other State in this Union
has practically one-half of its land area exempt from taxtion;
no other State in the Union has over 80 per cent of the land
values of the majority of its counties withdrawn from the tax
rolls.

And here is another very important distinetion: In all other
States Indian lands become taxable as soon as the restrictions
are removed, but the lands of the Five Civilized T'ribes do not.
Some of them do not become taxable until sold, and others will
never become taxable under any kind of circumstances whatever.

It is true that a small portion of these lands has been sold,
but I doubt if the combined sales of both allotted and unallotted
lands during the 14 years in which the Dawes Commiszion has
been attempting to settle our affairs will aggregate as much as
4,000,000 acres, and some of that is still noataxable. This
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would leave no less than 16,000,000 acres, not less than 80 per
cent of all of 40 counties on the east side of the State, non-
taxable.

These 16,000,000 acres consist of agricultural, coal, oil, gas,
and grazing lands, and their aggregate valuation would prob-
aibly reach $500,000,000, all of which is withdrawn from taxa-
tion.

Now, gentlemen of the committee, ours is a young State, with
not so much personal property and valuable improvements as
older States; so, like all new countries, our lands represent the
principal assets of any value.

I would not undertake offhand to say the specific proportion
of values this $500,000,000 worth of property really represents,
but it is a stupendous amount to be withdrawn from the taxa-
tion of any State, and I dare say would seriously cripple the
taxable values even of as wealthy a State as that which the dis-
tinguished gentleman reserving this point of order so ably rep-
resents on this floor. 8o I appeal to the good judgment of the
gentleman. I-implore the gentlemen of this committee not to
inflict longer this unjust burden upon our people. Especially
do I beseech the gentleman from Illinois [Mr. Fowrer], who
honors one of the wealthiest States of this Union by his pres-
ence here, to call to his aid all his powers of generosity and
graciousness, to muster his full measure of the milk of human
kindness, and do simple justice to a struggling young sister
State of this Republic by withdrawing his point of order and
granting this small modicum of relief.

Mr. FOWLER. Mr. Chairman, will the gentleman yield for
a question?

Mr. CARTER. Certainly.

Mr. FOWLER. Is this not the second attempt to appropriate
£300,000 for this purpose? I mean by that, was not the last bill
the first time that this sum was carried for the purpose pro-
vided in the bill?

Mr. CARTER. Obh, no; the first time that this amount was
carried in the bill was in 1904, :

Mr. FOWLER. Has it been carried since 19047

Mr. CARTER. It was carried right along until 1910, the first
session of the Sixty-first Congress, and was then dropped. It
was dropped at that time because we supposed that these lands
would become taxable under the acts of April 26, 1906, and May
27, 1908. That appropriation was dropped prior to the time of
the decision of the Supreme Court setting forth that the lands
would not become taxable, even when restrictions were removed.

Mr. FOWLER. Is there no provision whatever for the edu-
cation of these Indians other than this $800,0007

Mr. CARTER. The Indians have some separate schools, Mr.
Chairman, at which about probably one-fourth of their scholas-
tic population is being educated; not quite one-fourth, I wounld

Judge.

Mr. FOWLER. Is this sum intended to take care of the
three-fourths?

Mr. CARTER. This sum, as indicated by the paragraph, is
intended to take the place of the money that the Stafe has been
deprived of by the nontaxation of these 16,000,000 acres of In-
dian lands in Oklahoma ; and I will say further to the gentle-
man that the Indian child has the same school privilege in
Oklahoma as any other person, because he is a full-fledged citi-
zen of the United States and of the State of Oklahoma.

Mr. FOWLER. Do they not have free schools there the same
as the whites?

Mr. CARTER. We have, but we are not able to maintain
them at some places for a very great length of time during the
year on account of our meager taxable assets.

Mr. FOWLER. How long do you maintain the free-school
system?

er, CARTER. We maintain them in the country distriets, I
would eay, from three to seven months.

Mr. FULLER. On an average of how many months?

Mr. CARTER. Of course, the gentleman is getting me into
pretty deep water now. I would not like to attempt a state-
ment like that offhand without making some figures. In some
neighborhoods we have been practieally unable to operate schools
except by these funds provided by this paragraph, and then we
Lave been able to run them only from three to five months.

Mr, FOWLER. Is it not a fact that in many States of the
Tnion there are counties which do not run the schoois for the
whites more than five or six months in a year?

Mr, CARTER. Without this appropriation I doubt if we
would be able to run three months in some of our school dis-
tricts, \

Mr. FOWLER. Is this intended to extend the free school
system over the three or four incnths that you say?

Mr, CARTER, Ob, yes; that Is what it is used for,

Mr. FOWLER. To pay teachers and to provide for the exten-
sion of the schools? |

Mr. CARTER. That is the purpose. |

Mr. FOWLER. How long will it give these Indians a school
per annum? How many months? |

Mr. CARTER. Again, I would not say, specifically, as to
that. It is a very small amount, but it would at least extend |
Lh? schools two or three months where we are short on taxable
values. |
bull\I?r. FOWLER. Do you think this sum ought to go out of this

gﬁ' CHATBMAN e L ot |

e : e time of the tleman m Okla-
homa [Mr. CarTER] has expired. i o Uk

Mr. MILLER. Mr. Chairman, I ask unanimous consent that
his time be extended one minute.

The CHATRMAN, Is there objection?

l{lherﬁl ‘;:as no oﬁjection.

r, LER. ow much did the department estimate?

Mr. CARTER. My eyes do not fall on the figures right now,
but I think it was $300,000.

Mr. MILLER. I am quite sure the gentleman is mistaken, I
do not think the department estimate is that at all. I do not
find it at all.

Mr. CARTER. I have two estimates in my hands.

Mr. MILLER. I beg the gentleman's pardon, but I think
they are letters,

Mr. CARTER. They are letters—justifications.

Mr. MILLER. This is not estimated for by the department.

Mr. CARTER. It is not estimated for. It was not estimated
for to begin with, but it was justified by the department since
then and before it was favorably acted on by the committee.

Mr. MANN. The estimate came from the Secretary of the
Treasury?

Mr. CARTER. This is a letter from the Secretary of the
Interior.

Mr. MILLER. The purpose of my inquiry is o ascertain if
this expenditure wag, an item in a comprehensive scheme of -
education in Oklahoma and was in the department’s estimate.
I have not been able to find any estimate.

Mr. CARTER. T think the department worked it out pretty
thoroughly in 1904, when it was first put in the bill.

The CHAIRMAN. The time of the gentleman from Okla-
homa [Mr. Carter] has expired.

Mr. STEPHENS of Texas. Mr. Chairman, T ask unanimous
consent that the gentleman have two minutes more.

The CHAIRMAN. Is there objection? [After a pause.] The
Chair hears none,

Mr. CARTER. Tn 1904 this matter came up from the depart-
ment, and I think extended hearings were had before the Com-
mittee on Indian Affairs, but I am informed by the gentleman
from Texas [Mr. StepHENS] that no record was kept of those
hearings. T have searched very diligently for them and have
not been able to find them. In 1905, 1906, 1907, 1908, and 1909
it was estimated for. And at the next session, I think, although
I will not be sure about that, the gentleman from South Dakota
[Mr. Burke] was then chairman of the Committee on Indian
Affadrs and can tell whether there was an estimgte. And his
bill earried 75,000, although in different language from that
which had been used in the past. At that time it was supposed
that the Indian lands would become taxable as soon as restric-
tions were removed or, at the most, when sold, but since then
the Supreme Court has held that some of the lands would not
become taxable when restrictions were removed and others
would not be taxable even when transferred—nontaxable in
perpetuity. We thought last year it would be necessary—in
fact, we found it extremely necessary—to restore the item of
§300,000, so it was done in the Senate and was agreed to in
conference.

Mr. MILLER. As I understand here, the trouble is not an
act of poverty or wealth on the part of the Indian in that local-
ity sufficient to support the school? Rimply, it is not subject to
the taxation?

Mr. CARTER. Yes
Mr. MILLER. What is the gentleman's view of this being re-
imbursable?

Alr. CARTER. That, it seems to me, would simply get hack to
the treaty provision. The Supreme Court has decided that the
Indians should not have their lands made subject to taxation,
and this might be in violation of that decision of the Supreme
Court. T would say to the gentleman I would be very glad,
indeed, that, so far as I am concerned and my family is con-
cerned, all the taxes on my allotment have been paid, in spite
of the law.
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Mr. MILLER. Which shows good public spirit. |

Mr, CARTER. While I do feel deeply the need of these
taxes for the State. I make no especial claim to publie spirit.

The CHAIRMAN. The time of the gentleman has again ex-
pired.

Mr. MANN. Mr. Chairman, may I ask the gentleman when
the item was included in the appropriation bill, as he states, in
1904, whether that is the same item that is in this bill?

Mr. CARTER. Not exactly.

AMr. MANN. That is what I thought. In what respect do
they differ?

Mr. CARTER. I think there is practically no difference in
their meaning,

Mr. MANN. Well, it is a matter of opinion as to what they
mean. - :

Mr. CARTER. I have the original provision on my desk. If
the gentleman means to say that the act of 1904 did not con-
template the education of white children, then I say there is
absolutely no difference, because that is what is specifically set
forth. ;

Mr. MANN. Well, that was at a time when the State of
Oklahoma was the Territory of Oklahoma. Oklahoma was
admitted in 1907. Was the item omitted in 10087

Mr. STEPHENS of Texas. This was known as the Five
Tribes. The western part of the State of Oklahoma was not
Territory. -

Mr. MANN. T did not say anything about that. Was Okla-
homa admitted as a State in 18077

Mr, STEPHENS of Texas. That is right.

Mr. FERRIS. This item was cut to $150,000 on the motion
of the Members from Oklahoma. We said if you will remove
{he restrictions we will not ask for any more sckool removals.
Congress came to the rescue by the passage of the act of 1908,
which was the removal-restriction act. The Supreme Court
came along last winter and said that even fhough Congress
decided these lands were taxable, they were not.

Mr. MANN. I do not always get the information I ask for,
but I sometimes get very valuable information.

Now, in 1804 this was the Indian Territory.

Mr. CARTER. Yes, sir.

Mr. MANN. In 1905 it was the Indian Territory.

Mr. CARTER. Yes.

My, MANN. In 1906 it was the Indian Territory. In 1907
it was the Indian Territory.

Mr. FERRIS. It wasa State in the fall

Mr, MANN. The Government provided for the schools then.
In 1908 it was the State of Oklahoma. We did not insert the
item in the bill.

Mr. FERRIS. We did.

Mr. CARTER. Oh, yes; we did.

Mr. MANN. The gentleman stated a while ago that we did

not.

Mr, CARTER. The gentleman is mistaken. Here is the pro-
vision:

For the maintenance, strengthening, and enlarging of the tribal
schools of the Cherokee, Creck, Choctaw, Chickasaw, and Seminole Na-
tions, and making provision for the attendance of children of parents
of other than Indian blood therein, and the establishment of new
schools under the control of the Department of the Interlor, the sum of
£300,000, or so much thereof as may be necessary, to be placed in the
hands of the Secretary of the Interior and disbursed by him under such
rules and regulations as he may prescribe.

Mr. MANN. If the gentleman wants fo insert an item of
that kind in the bill, that is a different proposition. That is
entirely different from this proposition. Here is an item of
$£300,000 for the common schools of Oklahoma. There was an
item

Mr. CARTER. For the same thing——

Mr. MANN. To provide money for the tribal schools of these
Indians who were living in tribal relations.

Mr. CARTER. And also making provision for the attendance
of children of parents of other than Indian blood.

Mr. MANN. While Oklahoma was a Territory we were pro-
viding schools there, but we are not under any obligation to
provide schools in the State of Oklahoma.

Now, if the gentleman will pardon me, I appreciate the con-
ditions there. I can see that the conditions are onerous. But,
on the one hand, the gentleman comes into the House and in-
gists, in violation, as I think, of the compact made in the House
in reference to the deposit of money in the Oklahoma banks,
that the Government shall pay the expenses of collection and
that the Government shall pay the expense of salaries in order
to save the Indians’ money, and, on the other hand, says that
because we can not collect taxes from the Indians the Govern-

ment ought to maintain the schools. The Government gets it
at both ends and in the middle.

If the money is needed for the maintenance of the common
schools and you e€an not tax the Indian lands, why does the
gentlemgn propose to reimburse it out of Indian funds?

Mr. CARTER. Let me ask the gentleman a question, as a
lawyer?

Mr. MANN. Obh, the gentleman need not ask me any ques-
tion as a lawyer. I quit the practice of law some time ago,
and I never answer a question of law without a retainer.
[Laughter.]

Mr. CARTER. Not being a lawyer myself, Mr. Chairman, I
am simply seeking legal advice from a distinguished legal light.
I wanted to ask the gentleman, if, in view of the Supreme
Court decision which sets forth that these Indians should not
pay taxes on their lands, would such an act passed by this Con-
gress be considered of sufficient validity to warrant the pay-
ment of the funds in lieu of taxes?

Mr. MANN. Ob, I should think that the court decision would
not affect the matter one way or the other. The decision of the
court was that the State of Oklahoma could not tax these
lands. Whether the treaty is so drawn that the Government
could make a fund reimbursable I do not undertake to say.
But the decision of the Supreme Court has nothing to do with
the question.

Mr. CARTER. That would be doing indirectly what you can
not do directly.

Mr, MANN. That is what you want to do. You want to do
that indirectly what youn can not do directly.

The CHAIRMAN. The Chair will hear the gentleman from
Illineis [Mr. Fowrer] on a point of order.

Mr. FOWLER. Mpr, Chairman, I am unalterably opposed to
the United States appropriating money out of the National
Treasury for the common schools of any State of the Union
unless such a condition arises which might be termed an emer-
gency. I can see that such a condition might arise. If ip-
pears to me that in this case, Mr. Chairman, these Indians have
been receiving practically this sum of money for quite a num-
ber of years for the purpose of maintaining common schools;
not under the name of * common schools” up to 1908, but as
tribal schools. I feel somewhat inclined to believe, Mr. Chair-
man, that if the committee will agree to make the sum $200,000,
I will withdraw the point of order. I ask that the sum be
made $200,000 until further arrangements can be made for the
extension of these schools. If the gentlemen who are in charge
of the bill will agree to that, I will withdraw my point of order.

Mr. CARTER. Mr. Chairman, I would be very glad to do
that if the gentleman can give me assurance that the point of
order will not be made by some one else.

Mr. FOWLER. If I can get that understanding I will with-
draw the point of order. I do not believe that there ought to
be $300,000 appropriated under the circumstances. Oklahoma
is one of the greatest States of this Union, and for her to come
into the Halls of Congress and ask that the aid, the strong arm
of this Government, be extended to maintain her free schools
(éoes seem to me, Mr. Chairman, a reflection upon that great

tate.

The CHAIRMAN. What does the gentleman from Illinois
[Mr. Fowrer] do with his point of order?

Mr. CARTER. I will compromise with the gentleman.

Mr. MANN. Does the gentleman withdraw the point of
order?

Mr. FOWLER. I withdraw the point of order on that under-
standing.

Mr. MANN. Then I make the point of order, Mr, Chairman.

The CHAIRMAN. The point of order is sustained.

The Chair will now dispose of a point of order made earlier
in the day to an amendment sent up by the gentleman from
Montana [Mr. Pray]. This matter could not be ruled on at
the time because there were quite a1 number of statutes and sec-
tions of statutes that had to be examined in order to ascertain
the foundation upon which the amendment was supposed to
rest. The first clause in the amendment provides for a survey
of the lands of the Tongue River and Cheyenne River Indian
Reservations. Now of course to justify the appropriation for
this purpose there must be some authority conferred somewhere
by some law. The gentleman from Montana [Mr. PraY] sent
up the following statute as supposedly furnishing authority
for this particular appropriation. Leaving out intermediate
matter, the statute is as follows:

That in all eases * * * the President of the United BStates,
whenever in his opinlon any reservation or any part thereof is ad-
vantageous for agricultural and grazipg purposes, may cause such
reservation to be surveyed.
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This is a provision under which discretion is given to the
President of the United States to have a survey made of any
reservation. Under the amendment a department is authorized
to make a survey of a particular reservation. The Chair is
unable to see how authority that is given to the President to
be exercised at his discretion furnisheg authority for an amend-
ment empowering a department to make a survey without re-
gard to the wishes, judgment, or discretion of the President.
Hence it seems to the Chair that the point of order to this por-
tion of the amendment is certainly well taken. Under very
familiar and abundant precedent, the point of order to the
amendment being good as to a portion of the same, it is good
-as to the whole amendment. The point of order is therefore
sustained.

The Clerk read as follows:

That the act of Congress approved February 19, 1912 (Public, No.
91), being “An act to provide for the sale of the surface of the coal and
asphalt lands of the Choctaw and Chickasaw Natiops, and for other
purposes ” and the paragraph amendatory to such act contained in th
act of Congress approved August 24, 1912 (Publie, No. 835), entitl
“An act making appropriations for the current and con t expenses
of the Bureau of Indlan Affairs, ete,” be, and the same are hereby,
emended so a8 to provide that the classification and appraisement o
euch lands shall be completed by John G. Joyee, chief surveyor, not later
than four months after the passage of this act.

Mr. MANN. I make a point of order against the paragraph
read.

Mr. STEPHENS of Texas. I hope the gentleman will reserve
his point of order for the purpose of allowing an amendment
to be offered to perfect the section.

Mr. MANN. I will reserve the point of order, but it is not
possible to reserve it for the purpose of perfecting the section.

Mr. STEPHENS of Texas. It is the common usage to do that.

Mr. MANN. I am quite willing to reserve the point of order.

Mr. STEPHENS of Texas. I offer the amendment, which I
send to the Clerk’s desk.

The CHAIRMAN. The gentleman from Texas offers an
amendment, which the Clerk will report.

The Clerk read as follows:

Page 23, line 20, after the word “ surveyor,” siate the following as
a committee amendment ;

“ Under such rules and regulations, to be prescribed by the Secretary
of the Interior.”

AMr. CARTER. Does the gentleman from Illinois reserve a
point of order? -

Mr. MANN. I made a point of order, but if the gentleman
wants to be heard, I will reserve it.

Mr. CARTER. It is getting late, Mr. Chairman, and I do not
care to detain the House; but if there is any chance to persuade
the gentleman mnot to insist on his point of order, I should like
to plead with him.

Mr. MANN. I can not say. The gentleman has so often per-
suaded me against my better judgment that he might be able to
do it again, although I have a pretty firm conviction on this
subject at this time,

Mr. CARTER. I have not the remotest idea that I shall be
able to convince the gentleman this time, because this item in-
volves a subject about which the gentleman and I sometimes
disagree. A subject, in fact, which I dislike to discuss, and
which I presume the exigencies of the cccasion demand that I
speak of as sparingly as possible, and that is the administra-
tion of Indian affairs by the present régime.

On the 19th day of last February there was placed on the
statute books an act providing for the appraisement and sale
of the surface of the segregated mineral lands in the Choctaw
Nation, in Oklahoma. This land had already been appraised
once, and for that reason I opposed its reappraisement. More-
over, I felt sure that the very thing would happen that has
happened; but out of deference to Members older than myself
in service both on the committee and in this House, I agreed
to the appointment of three appraisers at a certain stipulated
compensation.

These three appraisers were appointed by the Secretary of the
Interior, but not until almost two months after the act had be-
come a law, and this in the face of the fact that the Secretary
of the Interior knew these three gentlemen had only six months
in which to complete the job. The three appraisers established
their office at MeAlester, Okla., and proceeded until the time
expired within which they were to appraise the land. They
then asked for an extension of time; which was very graciously
granted by this Congress in the last Indian appropriation aect.
These three elegant gentlemen again proceeded with the ap-
praisement of this land—that is, they say they proceeded—
but notwithstanding the fact that there were less than 450,000
acres to be appraised, the time again expired with nothing what-
ever accomplished, except a fraudulent appraisement, as charged
by the Indian Office, in Oklahoma for the making of which

e e — g

charges were brought against the appraisers and in i ;
wh{éﬁ% tél:cy resigned without trial. i e Tnos ot

retary then appointed, or now proposes to ap int,
three other appraisers if we will give him the authorltgfobut.
Mr. Chairman, it seems to me that we have had enough of this
horseplay for political purposes. It seems to me that there :
should be an end to any such tomfoolery as has been carried
on by such political henchmen as these at the expense of the
Indian people in Oklahoma. The present Secretary of the In-
terior is said to be a conservationist, and I believe that is true,
for he has successfully conserved the interests of Republican
politicians by the use of the funds of the Five Civilized Tribes |
ever since he has been in office, but he has done practically |
nothing toward the conservation of these funds or winding up
of the tribal affairs except what has been forced upon him by
this Congress.

The man, John G. Joyce, who is named in this bill, is one of
the very few men who have been connected with Indian affairs
in Oklahoma in the past against whom no charges of either in-
competency or corruption have been lodged. ITis work has been
clean. It has always been done expeditiously, and I believe
even the authorities in charge of Indian affairs at Muskogee
will give him a perfectly clean bill of health as to ability, com-
petency, and integrity. The only objection that might be
found to him, even by succeeding administrations, is that he is
a rabid Republican. !

Mr. MILLER. What was that adjective which the gentle-
man used?

Mr. CARTER. Rabid. I am speaking of an Oklahoma In-
dian official now; that might not apply to the gentleman from
Minnesota.

Mr. MILLER. I never heard of a “rabid” Republican.

Mr. CARTER. The gentleman has not had the privilege of
association with the Oklahoma brand. This gentleman, My,
Joyce, is now in possession of all the information he needs, I
think, to make the reappraisement of the agricultural and graz-
ing lands.’ He has been over them recently and has surveyed
them for appraisement purposes. I believe he could do it much
more cheaply and much more expeditiously than anyone else
could. I think the authorities at Muskogee would verify this
statement.

Mr. MILLER. Will the gentleman yield right there?

Mr. CARTER. Yes.

Mr. MILLER. We have discussed this before. I presume it
will go out on a point of order.

Mr. CARTER. I had hoped that it would not.

Mr. MILLER. I suppose the only advantage in this discus-
sion is to get some information that will be of use in the future.
As I stated when the gentleman was before the committee, it
seemed to me that there were not sufficient records and data in
Mr. Joyce’s office to enable him to make this appraisal and
report. It seems fo me if anything is to be done to dispose of
this very perplexing and sad matter, as the gentleman has char-
acterized it, we ought to have some kind of a reappraisement,
and some appropriation to permit the securing of additional data
upon which to make the reappraisement. If I have not been
correctly informed I shall be glad to have the gentleman dis-
cuss at some length the question of how much data Mr. Joyce
has, and why he thinks he could now make such a reappraise-
ment.

Mr. CARTER. Mr. Joyce has been over almost every acre of
the land except that which is close enough to town sites to make
it valuable for town-site purposes. He has already placed a
lvnluatiml on practically all of the agricultural and grazing
ands.

The CHAIRMAN. The time of the gentleman from Oklahoma
has expired.

Mr. CARTER. I ask for five minutes more.

The CHATRMAN. Without objection, it is so ordered.

Mr. CARTER. I ask unanimous consent that I may have five
minutes more.

Mr. STEPHENS of Texas. I have no objection, if we can
close the debate at the end of the five minutes.

The CHATRMAN. The gentleman from Oklahoma asks unani-
mous consent for five minutes more, and the gentleman from
Texas [Mr. StepaeENs] asks that at the end of that time the
debate on this paragraph be closed. Is there objection?

There was no obj on.

Mr. MILLER. Has he made an appraisement of some of these
lands in the vicinity of South MecAlester?

Mr. CARTER. I just said he has not appraised anything
which is near enough to a town to be valuable for town-site
purposes.

Mr. MILLER. The commissioners have performed some work

that has brought criticism and hostility upon them, in the mat-
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ter of appraising .certain tracts of land near -South MecAlester.
How could Mr. Joyce go ahead now and make an appraisement
.af such very valuable lands as these, which are the most valu-
@able of the lands he would have to appraise, without getting
some additional data? e certainly .could not base his esti-
mates on the report of the commissioners, because a prima
facie case is mnde out against that report.

Mr. CARTHR. There is already an appropriation of $30,000.

Mr, MILLER. THas it not all been used?

Mr. CARTER. I assume that about one-half of it has been

used.
Mr. BURKE of South Dakota.

$060,000.

Mr. CARTER. My recollection is that it was reduced to

30,000.
s31\11’. BURKE of Sonth Dakota. My recollection is that $15,000
wag expended by the appraisers, who did not aceomplish any-
thing.

ME. CARTER. I think that is trpe, and that weuld leave
£15,000 with which to complete the work.

AMr. MILLER. If $£30,000 was needed in the first place to
make the appraisement, and $15.000 was spent without accom-
plishing anything, how are you going to make $15,000 complete
“the appraisement?

Mr. CARTER. I think if the gentleman undersieod the char-
acter of the Oklahoma Indian officials he would know that one
good man can always be depended upon to do the work in
about one-third the time and for one-tenth the ecost fhat three
‘men can do it. I feel sure that if this man, who all agree is
one of the most competent men in the Indian service, is given
charge of this work that the work will be expeditiously, cor-
rectly, and economically completed for this sum.

Mr. MILLER. 'Will he have it done under his superyision
and with additional machinery and time?

Mr. CARTER. If the point of order is withdrawn a com-
mittee amendment will be offered directing the work to be
done by the surveyor in chief, nnder rules and regulations fo
be prescribed by the Secretary of the Interior. The omission
of this language was an oversight.

Mr. MILLER. It has always been one of the fundamental
beliefs that when you have an appraisal of real estate there
ghould be three appraisers. In the laws of all the States pro-
viding for appraisement of lands, like guardianship cases, where
1and is taken for public purposes under eminent domain, and all
matters of that kind, the provision is that there shall be three
appraisers.

Mr. CARTER. 'That has not been true in Oklahoma. We
only had two appraisers for the appraisal of the allotted lands.
Furthermore, 1 call attention to the fact that every acre of this
land has been appraised before, under the direction of the Sec-
retary of the Interior, and that something like 3,000,000 acres
of land has been sold under this original appraisement which
these lands had at a past date; why, then, all this ado about
additional appraisement?

Mr. BURKE of South Dakota. “Will the gentlemnn permit
one question?

Mr. CARTER. Certainly.

AMr. BURKE of South Dakota. Without particular reference
to this item, I would like to ask the gentleman if he believes
it is good legislation to name some particular individual to do
something of this kind?

Mr. CARTER. The Secretary of the Interior has had his
innipgs at the appointing of political henchmen to appraise
these lands. He pondered and equivocated for almost two
months, totally ignoring good Indian applicants whe wounld
have done the work conscientiously and expeditiously and who,
since their salaries were drawn from the Indian funds, should
have been given preference, finally letting his favor fall upon
three men, all of whom have admitied their corruption by re-
signing under charges of frand.

I would not object to striking out the name of John -G. Joyce
4f that would satisfy the sensibilities of any Member, but I
insist that this work must be done by some .one who is-com-
Jpetent and reliable, and such a man seems to have been utter!y
unable to find favor with the present powers that Dbe.

It has now been almost a year since the appraisement of|
these lands was provided, and not one single acre hns yet been'
.offered for sale. How long, O Lord, will the present Republican
Administration hold up the settlement of the affairs of the Five
Livilized Tribes and clog the wheels of eommerce and progress
in our State? What all the people of .our State want—Indians'
and whites alike—is to get these appraisements and sales accom-.
plished as quickly and as cheaply as possible and without any
scandal, if you please, as to fraudulent appraisements. And,
unless some plan can be formulated which aill give us assur-|

The amount approprinted was

ance of 'this, then T think 'we might as well wait until after the
4th of March, when we hope to have a good business administra-
tion which will conduct its work upon the grounds of benefits
to all the people rather than of satisfying the political organi-
zation of some particular party.

The CHAIRMAN. The time of the gentleman from Okla-
homa has again expired.

Mr. MANN. Mr. Chairman, the item in the bill proposes 'to
amend two existing laws. The law now provides that the ap-
praisement and classification shall be completed by the dst of
last December, T think, by ‘the apprsdisers appointed through the
Interior Department by the Secretary of the Interior. It is
proposed hers to amend these laws so as 'to provide that the
clasisfication and appraisement shall be made by a particular
individual, not later than four months after the passage of this
act. That, of course, extends the time for making the appraise-
ment until the 1st of July, where it is now fixed by law as the
1st of December. I presume ‘the appraisal oughl to be made,
if it has not been made. I can imagine that there are .cases
where Congress may specifically provide that a particular in-
dividoal shall perform a certain function. TUsually that is
where everybody in the legislative body is familiar with the
person named. With the greatest respect to my friend from
Oklzhoma who has suggested this name, I do not knew whether
his judgment in reference to this man is any better than that
of the Secretary of the Interior in appointing the appraisers,
and it seems to me it is not a wise change of law to provide,
where the law authorizes the appointment of three men to make
classification and appraisement, to name a particular individual
and say that he shall make the classification and appraisement.

1 have less hesitation in making this statement because the
gentleman may get the next Secretary of the Interior, who will
probably be under the thumb of the distingunished gentleman
from:Oklahomn, te do whatever he pleases,

Mr. CARTER. Will the gentleman yield?

‘Mr. MANN. TYes.

Mr. CARTER. R®r. Chairman, I do not desire to get anybody
under my thumb. What I expect to do is to get out from under
the thumb of the Secrefary of thie Interior.

Mr. MANN. I did not say that the gentleman would get
anybody under his thumb., I said the distinguished gentlemen
from Oklahoma would probably have the next Becretary of the
Interior under their thumb to do the things like this. I make
the point of order, Mr. Chairman.

The CHAIRMAN. The provision on fits face proposes to
amend existing law, and therefore is obnoxious to the rule.
The point of order is therefore sustained.

The Clerk read.as follows:

For support and education of 600 Indian pupils, including native
pupils brought from Alaska, at the Indian school, Balem, Oreg., and for
gn} of superlntendent 8102,000 for .general repaiu and improvements,

in all, $111,000.

Mr. HAWLIIY Mr. Chairman, T move to strike out of line 4,
page 25, the sum “ $9,600” and insert in lieu thereof “$15,000.”

The CHAIRMAN. The Clerk will report the amendment.

The Clerk read as follows:

2 ne e M X ting 1
lleﬂ%ud pa.ge ﬁ Ii 4, by striking out “#$9,000" and inserting in

Mr. STEPHE\S of Texas. Mr. Chairman, T make a point of
order.

Mr. HAWLEY. I submit that it is not subject to a point of
order, as it.is only an increase in the amount.

Mr. STEPHENS of Texas. I did.not catch the purport of the
amendment, and I will withdraw the peint of order.

Mr. HAWLEY. Mr. Chairman, the purpose of this amend-
ment, which increases the ameunt for repairs and improve-
ments by $6,000, ig to provide for an adeguate water system
and supply for the Chemawa Indian school, a school that has
between 600 and 700 pupils and a number of employees. At
my request the superintendent of the school wrote me .a letter
about the matter.

He said:

The wooden tower and tank mow in service are wnnhlcss for the
geemoaes for which they were erected many years % tank has

n out of service Tor about eight years, sinm whic! time lt has not
been used at all, but go small one, hﬂldlng a few hundred barrels of

water, located ‘eet ;above groumd, hias been used in 'len
thereof. The large .one became contaminated in some way, and an
analysis made this past Tall for me by the chemist at thu iculturnl
college at Gorvn.uls showed that the ‘water was reékin h typhoid
rms. ‘The tank 4s .0ld, and as this condition has ob ned for ryears,
t was the opinion of the chemist that it could mot be cleaned .in
manner der it safe for storl water in. Tha
wvo-aden tower is nnu‘re, ‘the sills and -timber being unaou‘? and ‘the
cost of rebuiidlng it would be so great that as a matter

economy
and business judgment & new steel .tower of adequate height
to a on‘.l fire protection should be erected. So far as the water s
tem is voncerned ‘we are ;practically witheunt any fire protection, which
4n a .plant .«of t most of the bulldings are of w»od

here
renders the sltu.ntion serious, We need to have two more wells driven
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in addition to those now in service.
but the wells we now have are to small and not deep enough
demands being made upon them,

Mr. FOSTER. My, Chairman, will the gentleman permit a
question?

Mr. HAWLEY. Yes; with pleasure.

Mr. FOSTER. Where is the source of the supply of water
for the town of Salem, Oreg? ;

Mr. HAWLEY. From a bulkhead in the river, just a little
above the town.

Mr. FOSTER. Is that water used for drinking purposes?

Mr. HAWLEY. In Salem?

Mr. FOSTER. Yes.

Mr. HAWLEY. It is.

Mr. FOSTER. Has there been any complaint in reference
to the water that is pumped from the river there which goes
to the people of Salem?

Mr. HAWLEY. From time to time there is an occasional
complaint.

Mr. FOSTER. Why is it not more economical to get that
water from the city of Salem than to do as the gentleman
suggests? :

Mr. HAWLEY. They would have to build a pipe line for
about 6 miles, »

Mr. FOSTER. Is it 6 miles from Salem?

Mr. HAWLEY. Yes; and the right of way would cost many
times this amount, 1 take it, in addition to the material and
labor necessary for the construction of the pipe line. They
have drilled some good deep wells and they can drill others,
at moderate cost, and they can, by putting in a new pump and
a new steel tank, and doing away with this tank, get an
adequate water supply for the use of the school which will be
entirely healthful to the Indian children. It will furthermore
provide a protection against fire. Many of the buildings are
They have some hundreds of boys and girls in them,
Some are wooden buildings, and they can not get water into
the second story of the buildings at the present time, in any
quantity, with the system they now have. It seems to me that
upon the ground of humanity and economy and of necessity
this small addition to the appropriation ought to be made.

Mr. FOSTER. How far is this school from the river?

Mr. HAWLEY. That would only be a matter of guess. I
would guess 2 or 3 miles.

Myr. STEPHENS of Texas.
that two months ago I visited this school, among others on the
Pacific coast. I found this an excellent school. The repairs to
this water tower  and tank are necessary. It was my under-
standing and the papér I have in my hand shows that the re-
pairs and improvements were estimated at $10,000. We gave
them $0,000, and the superintendent informed me that the main
improvement they needed there was this water tank. As stated
by the gentleman from Oregon, it is in bad condition, and I
think that a new steel tower should be put up and the old one
taken down.

Mr. HAWLEY. Is it the gentleman’s opinion that this $9,000
appropriated here provides for this water tank? :

Mr. STEPHENS of Texas. “ General repair and improve-
ment.” That will be sufficient, in my judgment. I do not think
there is any question about that. They would have a right to
use that to take down the old one and put up a new one.

Mr. HAWLEY. Will the gentleman further yield?

Mr. STEPHENS of Texas. Certainly.

Mr. HAWLEY. In the book here which the committee has
for its information in preparing this bill I find this statement :

The superintendent has estimated for necessary repairs $10,000.

That would not include the purchase of the new pump and
motor, the new steel tank, the steel for the frame of the tank,
and the drilling of the wells. That would leave only $3,000 for
the repairs of all kind, and on so large a plant as that it would
be manifestly inadeguate.

Mr. STEPHENS of Texas. I was informed that the well was
sufficient, and that the trouble was with the tank. They said
the tank and supports for the tank. That is possibly 50 feet
high.

glr. HAWLEY. They have a little tank that is just 30 feet
above the ground, not high enough for protection. The well they
have will fill the present tank.
provided, and they have to have at least one good additional
well, a good service will be provided.

Mr. STEPHENS of Texas. I was not informed in regard to
that. ;

AMr. HAWLEY. I went over the ground just a few days after
the gentleman did and went particularly into the items.

Mr. STEPHENS of Texas. Was the gentleman with the
superintendent?

The water is of splendid c}unllttg,
or the

Mr. Chairman, I desire to state |

If a sufficiently large tank is |

Mr., HAWLEY. I was with the superintendent and some of
the other officers of the school.

Mr. STEPHENS of Texas. This was pointed out to me as
the main improvement which they desired. However, they said
that on the south side of the reoad they desired to increase the
chapel, or the general assembly hall, to add about 40 feet onto
the building. That was the second request that he made.

Mr. HAWLEY, I am interested now in the adequate water
supply for these students, and I hope the gentleman will let
the proposed small increase be passed by the committee,

Mr. STEPHENS of Texas. Mr. Chairman, I think the state-
ment here, for repairs and improvements, $10,000, certainly
estimated for that water tank. I would be willing to strike
out $9,000 and insert $10,000. That is all they asked for.

Mr. HAWLEY. The statement given here is for necessary
repairs, $10,000,

Mr., STEPHENS of Texas. Suppose we add the words * in-
cluding water tank.”

Mr. HAWLEY. Would that provide the necessary money ?

Mr. STEPHENS of Texas. I think so. I think there will be
sufficient for that, but I am willing to include that language.

Mr. HAWLEY. Why not let the entire amount of $6,000 go
L in, but limit it by the language “ or so much thereof as may be
necessary " ?

Mr, STEPHENS of Texas.
in the bill now.

Mr. HAWLEY. That would make $15,000 in all.

Mr. STEPHENS of Texas. I think that would be in cxcess
of the demands that were stated to me as being necessary.

Mr. HAWLEY. The superintendent of the school, in a direct
reply to a telegraphic inquiry from me, writes this letter, and
he sends me a felegram that the total estimate and cost of this
purtictl.:]ﬂr improvement would be $6,000, and that the need is
urgent.

Mr. STEPHENS of Texas. He did not mention whether or
not he intended to use any of the other fund, did he?

Mr. HAWLEY. I do not think he was advised.

Mr. MANN. Mr. Chairman, will the gentleman yield?

Mr. STEPHENS of Texas. Yes.

Mr. MANN. 1 see the superintendent estimated $10,000 for
repairs and improvements and $14.500 for the building.

Mr, STEPHENS of Texas. That is correct.
thMll;‘ “MA;\'N. Of course the buildings are not provided for in

e bill. ‘

Mr. STEPHENS of Texas. No; the building was to be an
addition to the hall on the south side of the road. -

Mr. MANN. Perhaps the term “ buildings” there included
also the building of the water tower. That is the reason of my
inquiry. ®

Mr. STEPHENS of Texas. It might be that.

Mr. HAWLEY. The term *“buildings” includes an office
building, a physician’s cottage, and two employees’ cottages.

Mr. MANN. - The superintendent’s estimate for repairs and
improvements is $10,000. That included the watering tank if it
is not included in “ buildings.”

Mr. STEPHENS of Texas. I would be willing, Mr. Chair-
man, to let the amount be $12,000, and we can arrange the mat-
ter herafter if necessary. .

Mr. HAWLEY. Mr. Chairman, I will therefore modify my
amendment so that $12,000 will be appropriated in this item
instead of nine thousand, so providing for the water system.

The CHAIRMAN. The Clerk will report the amendment,

The Clerk read as follows: E

Page 25, line 4, strike out the figures “90,000" and insert in lien
thereof ** 12,000."

The CHATRMAN.
ment.

The amendment was agreed to.

Mr. STEPHENS of Texas, Mr. Chairman, I ask unanimous
consent to correct the totals.

The CHAIRMAN. That will be done.

Mr. MOORE of Pennsylvania. Mr. Chairman, have we passed
.the Pennsylvania item?

Mr. STEPHENS of Texas.
Pennsylvania item.

Mr. MOORE of Pennsylvania.

Mr. STEPHENS of Texas. No.

AMr. MOORE of Pennsylvania. Then, Mr. Speaker, I ask the
indulgence of the committee for one moment while I call atten-
tion to a speech in to-day's CoNGREssiONAL RECORD, on page
1087, by my distinguished colleague, the gentleman from Penn-
sylvania [Mr. OLmsTEpn]. We are considering the Indian ap-
propriation bill and have just passed an item relating to the
Carlisle Indian School, in which Mr, OrMsTED has been in-

Nine thousand dollars is carried

The question is on agreeing to the amend-

There is no change made in the

There i8 no change?

terested during his 16 years of service in this House, I know
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of no man in the Pennsylvania delegation who has found a
warmer place in the hearts of the Members of the House, or
who has so endeared himself to the Pennsylvania Members as
this distinguished Representative. [Applause.]

I observe with: considerable regret that the speech, which I
hope is not the swan song of the gentleman from Pennsylvania,
starts out in its references to the Carlisle School by indicating
that this is the last time he shall appear in Congress in its
behalf. AMr. OrmstEp has been the devoted champion of the
Carlisle School during the long period of his Membership here,
and has stood by it through thick and thin, and in the stress of
fair as well as of foul legislative weather.

The Indian school at Carlisle is one of those institutions of
the Government of which we have a right to be proud. and the
people of Pennsylvania are surely proud of the attitude which
Mr. Ormstep has taken with regard to it throughout his con-
gressional career. And may I be permitted to speak of the
references in his speech, to the characteristics of the students,
both boys and girls, who have gone forth from that school,
concerning some of whom I have had personal knowledge.
They have developed well and have been a credit to the institu-
tion in which they were reared and have justified the attitude
of the Government in making the expenditures it has made to
thus improve the educational condition of these its wards.

I notice, too, that my colleague, Mr. OLusTED, refers to some
of those athletic qualities of the young men who have gone
forth from this school; boys who have attained fame in the
great field of baseball, and who have developed in the equally
interesting field of football, and’ to one who has recently come
through an international contest as champion of all the athletes
in the world.

I recall that in this House not many months ago there sat
a boy of his, the junlor Marlin . Olmsted, in whom, perhaps,
he is more interested than in any other person in the world,
except the fair lady who presides over his household, and that
it was about the very time when the Indians were making a
successful campaign in baseball. I overheard the lad, looking
into the face of our distinguished colleague, say, “ Father, is it
not time that you should leave this House and go with me to
the ball field?” The father, reluctant to leave his post of duty,
said, “My boy, I can not go now; it is necessary for me to
remain and save the country.” And then the bright lad, look-
ing anxiously into his father’s kindly countenance, said, * Oh,
shucks! Why not leave the salvation of the country to Mr.
Maxx?v [Laughter.]

We have reached a stage in the proceedings and a stage in
the career of my distinguished colleague when we are almost
about to say good-by. He has said good-by to the Carlisle
School. He has left it in our keeping. And after he has gone
back to private life and the practice of the law, where he will
shine even more brilliantly than he did in this House, may we
not intrust to Mr. MaANN and the other saviors of our countrg
the preservation and the perpetuation of the Carlisle Indian
School? [Applaunse.]

The Clerk read as follows:

For support of Sloux of different tribes, Including Santee Sloux of
Nebrazka, North Dakota, and South Dakota: For pay of 5 teachers, 1

arpenter, 1 miller, 1 meer, 2 farmers, and 1 black-
smith (art. 13, u'eat"v of Apr. 20, 1868), §10,400; for ray of second
bilncksmith, and furnishing irom, steel, and other material (art. 8 of
same treaty). $1,600; forﬂmy of additional em&loyees at the several
agencies for the Bloux in Nebraska, North Dakota, and Bouth Dakota,
$93,000; for subsistence of the Sioux, other than the Rosebud, Chey-
enne, and Standing Rock Tribes, and for dpur of their civilization
(act of Feb, 28, 1877), $200,000: Provided, at this sum shall include
transpertation of snpplies from the termination of railroad or steamboat
transportation, and in this service Indians shall be employed whenever
practicable; in all, $307,000.

AMr. FOSTER. Mr. Chairman, I reserve a point of order.

Ar, FOWLER. Mr. Chairman, I reserve a point of order.

Mr, STEPHENS of Texas. Mr. Chairman, I ask unanimous
consent to insert the word “ River ” after the word “ Cheyenne,”
in line 3, page 21.

Mr. FOWLER. Mr. Chairman, I reserve a point of order
against this paragraph for the purpose of asking the chairman
of this committee by what authority of law this appropriation
is requested. In fact, I desire to ask the chairman if it is not
a fact that on April 29, 1868, there was a treaty made between
the United States and this tribe of Indians—the Sioux—with a
limitation of 20 years; and I desire further to inguire if on
March 2, 1899, this treaty was not renewed between the United

States and this tribe of Indians, with a limitation of 20 years?

I further desire to inquire if this treaty did not expire on
March 2, 1909, and is not the request in this bill for this appro-
priation without any authority whatever?

Mr. BURKE of South Dakota. Mr. Chairman, T hope the
gentleman from Texas will yield to me, as the inquiry covers
practically the whole history of the Sioux Indians.

Mr. STEPHENS of Texas. Yes; I yield to the gentleman.
The question refers to the gentleman's own: State and district.

Mr. BURKE of South Dakota. I will say to the gentleman
from Illincis that the treaty of 1868 was limited to 20 years.
A treaty was made with the Sioux Tribes in 1889 by whieh they
ceded about 9,000,000 acres of land to the Government, and the
balance of their reservation was divided into separate reserva-
tions, there being the Standing Rock, the Cheyenne River, the
IRRosebud, the Pine Ridge, the €row Creek, and the Lower
Brule Tribes. The treaty of 1880 in some particulars was lim-
ited to 20 years. The gentleman is right about that. But, Mr.
Chairman, there is a treaty, made in 1877, that is unlimited.
I have referred to it on other occasions in this House as being
probably the best treaty from the Indian standpoint that was
ever made with any tribe of Indians in this country, because
it was not limited as to time, and under the treaty of 1877,
at the time that the Black Hills were ceded to the United
States, it was provided that the United States guaranteed in
perpetuity to provide these Indians with subsistence, to pro-
vide them with the means of education and civilization until
such time as they should be self-supporting.

So I say it is the best treaty in regard to the provisions for
the subsistence, support, and eivilization of Indians that has
ever been made. N

Mr. FOWLER. Mr. Chairman, may I inguire about the
treaty of 18777 Did not that refer to the treaty of 1868, and
was it not to be governed by the terms of that treaty?

Mr. BURKE of South Dakota. It had no reference to it
whatever, Mr. Chairman, and was a separate and distinet treaty
by itself.

I want to eall the gentleman’s attention to what has aetually
transpired under the treaty of 1877, and I may say in passing
that the Indians in the last couple of years have heen very much
discontented and dissatisfied over the cession of the Black Hills
and are now trying to repudiate the treaty of 1877 on the ground
that it was not executed in accordance with the provisions of
the treaty of 1868, in that it was not signed by three-fourths of
the adult male members of the tribe. They think that they did
not get an adequate consideration for the lands that were ceded
by that treaty. They overlook the fact that they did receive a
large sum of money, because we guaranteed, as I have stated,
to provide them with subsistence for all time. When I came to
Congress, only a few years ago, we were annually appropriating
£000,000 for the item which is now $200,000, for the support and
eivilization of the Sioux under the treaty of 1877.

Now, the gentleman may wonder how we have been able to
reduce the amount, and I am going to explain how it.was done.
In the freaty of 1880 it was provided that after the allotments
of lands were made the surplus lands should be sold and the
money should go into the Treasury and be subject to appropria-
tion by Congress for the support and civilization of the tribes.

We have had several land openings, one affecting the Chey-
enne River, one the Standing Rock, and two or three the Rose-
bud, so that in making the appropriation this year we make no
provision for those three tribes of Indians, and we are now sup-
porting them and providing them with subsistence out of the®
moneys that were received from the sale of their lands.

But as to the question of authority for the appropriation, I
can only answer the gentleman that the treaty of 1877 is still in
full force and effect and has not been annulled.

Mr. FOWLER. The treaty of 1868 was in foree at that time,
was it not?

Mr. BURKE of South Dakota. It was at the time of the mak-
ing of the treaty of 1877.

Mr. FOWLER. What was the necessity for it?

Mr. BURKE of South Dakota. I do not know what the neces-
sity was.

Mr. FOWLER. What was the occasion for the renewal of the
treaty of 1889, with the limitation of 20 years?

Mr. BURKE of South Dakota. I am unable to state what the
need of it was., I am simply stating the fact that the obliga-
tion of the Government for all time to care for and support
these Indians was in no manner modified by the treaty of 1880,
That was in the treaty of 1877, and that treaty is to-day in full
force and effect; and were if not for the fact that we have re-
quired that these three tribes, which eomprise about two-thirds
of the general Sioux Tribe, be supported out of the moneys that
have come in from the sale of their lands, we would be ap-
propriating to-day about a million dollars a year instead of
$200,000. ]

Mr. FOWLER. If the treaty of 1877 was not te be construed
with the treaty of 1868, why should the treaty of 1808 be ex-
tended in 18897

Mr. BURKE of South Dakota. Well, T am unable to state
why. I simply know that the treaty of 1889 was limiled to 20
years in some of its provisions.
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Mr. FOWLER. My recollection of the treaty of 1877 is that
it did not deal with this question directly, independent of the
treaty of 1808, but it was with some minor points connected
with this treaty or with the subject matter with which the
treaty- of 1868 dealt directly. :

Mr. BURKE of South Dakota. It guaranteed in perpetuity,
perhaps, some of the requirement of the treaty of 1868 that
were limited.

Mr. FOWLER. Now, Mr. Chairman, I desire, as my colleague,
Dr. Fostir, of Illinokg, reserved a point of order, and as he has
perhaps some questions regarding this treaty of 1877 to pro-
pound, to yield the floor to him.

Mr. FOSTER. Mr, Chairman, the only question in my mind
with reference to this matter is whether the treaty of 1868,
which ran for 20 years and then was renewed for 20 years more,
is in effect now or has expired.

Mr. BURKE of South Dakota. The treaty of 1889, T will say
to the gentleman, has expired. and I think everything in the
treaty of 1868 has expired except as it might have been spe-
cifically extended by the treaty of 1877, DBut the treaty of 1877
is not limited asg to time.

Mr. FOSTER. In any particular?

Mr. BURKE of South Dakota. I would not say in any par-
ticular at all, but as to time it is not limited, with perhaps this
exception, that the obligation was until such time as the Indians
would become self-supporting.

Mr, FOSTER. Then what is the gentleman’s idea of the law
of 18897

Mr. BURKE of South Dakota. I will say to the gentleman
that there are two separate and distinet considerations for the
two treaties. The treaty of 1877 ceded to the United States the
Black Hills, and the ireaty of 1880 ceded, in round numbers,
0,000,000 acres, leaving the Indians about 11,000,000 acres,
which was divided info the separate reservations which I have
named.

Mr. FOSTER. It occurs to me that it is a question whether
this act of 1877 did cover the support of these Indians. That
is the only question in my mind about this matter. it

Mr. BURKE of South Dakota. I will say to the gentleman
that I do not think there is any question about it. I have
looked it up on several occasions, Of course, the gentleman will
take into consideration the fact that there are over 20,000 In-
dians, and that if there was no treaty obligation whatever we
would be very fortunate if we were escaping with an appro-
priation no larger than the one we are making. If it was a
gratuity, like every other gratuity appropriation it would be
subject to a point of order; but so far as the Sioux of South
Dakota are concerned, we are making appropriations in ae-
cordance with the obligation incurred by reason of the treaty
of 1877, which is the one that authorizes this appropriation.

Mr, FOSTER. Mr. Chairman, I think I shall make the point
of order nnd let the Chair decide it

Mr. BURKE of South Dakota. If the gentleman will with-
hold his point of order just a moment, I will ask him, in perfect
good faith, if he believed that there was no authority whatever
for making this appropriation would he make a point of order
and leave these Indians without any protection, so far as the
Federal Government is concerned? I am assuming now that
there is no authority for the appropriation. Would the gentle-
man do that to 20,000 Indians?

Mr, FOSTER. How are these Indians situated in reference
to their own property?

Mr. BURKE of South Dakota. The Indians have allotinents,
and very liberal ones, as I have heretofore stated. The land is
only fit practically for grazing purposes, each head of a family
has 640 acres, but it is mostly unproductive.

Mr., FOSTER. And they have some money in the United
States Treasury?

Mr. BURKE of South Dakota.
$3,000,000.

Mr. FOSTER. It seems to me that on yesterday I heard the
gentleman say that the less the Indians were left to depend on
the Government the better it would be for them and the more
civilizing influence it would have.

Mr. BURKE of South Dakota. Yes; and I will say to the
gentleman that I have found a way by which we could fake
care of the greater part of these Indians out of moneys that
have gone into the Treasury to their credit, and I believe it is a
better use to make of that money to appropriate it and expend
it for their civilization rather than to civilize and educate them
at the expense of the United States and store up a great fund
to be disbursed at some future time.

Mr. FOSTER. Does not the gentleman think this might be a
good place to put his idea into operation as to what ought to
be done for the Indiang? Will not the Indians be made self-

They have a trust fund of

reliant in South Dakota by acting in accordance with the gentle-
man's idea?

Mr. BURKE of South Dakota. I do not think the gentleman
from Illinols [Mr. Foster] is sincere when he intimates that
*“the gentleman from South Dakota ™ has ever in any way indi-
cated that he would withdraw the protection of the Govern-
ment from the Indian until he has reached that stage of civili-
zation where he is able to take care of himself,

Mr. FOSTER. It occurs to me that yesterday the gentleman
did not qualify his statement in the way he does to-day.

Mr. BURKE of South Dakota. The remark I made is in
the Recorp, and the gentleman can read it for himself.

Mr. FOSTER. Yesterday the gentleman wanted to get a
reservation sold, and one of the reasons he mentioned was that
it was a bad thing for the Indian to make him feel that there
wastsomething coming to him from the United States Govern-
ment.

Mr. BURKE of South Dakota. Indefinitely.

Mr. FOSTER. That he ought to be made self-relinnt. Now,
to-day the gentleman comes to the House and asks Congress to
appropriate for the support of these Indians.

Mr. BURKE of South Dakota. The gentleman is entirely mis-
taken. I do not come to the House with it. The bill is brought
here by the committee.

Mr. FOSTER. I mean, the gentleman is advocating the prop-
osition that this appropriation is proper and right.

Mr. BURKE of South Dakota. Yes; certainly.

Mr. FOSTER. That is the better way to put it. Now, does
not the gentleman think it would be a good thing to begin in
South Dakota to carry out the gentleman's scheme of making
the Indians self-reliant?

Mr. BURKE of South Dakota. I think we have perhaps
made as much progress in the civilization of the Indians in
South Dakota as in any other part of the country.

Mr. FOSTER. I do not doubt that. !

Mr., BURKE of South Dakota. I have stated heretofore, and
I now reiterate, that just as soon as the Indinn reaches a point
where he is competent to take care of himself, then, I say, (he
sooner we withdrasy all Federal aid or supervision of his affairs
the better for him.

Mr. FOSTER. Does the gentleman from South Dakota think
we are very much nearer to it than we were the first time that
he entered this House as a Member?

Mr. BURKE of South Dakota. I certainly think so.

Mr. FOSTER. I make the point of order, Mr. Chairman, that
this is not authorized by law, as the treaty of 1868 expired and
was renewed for 20 years, and then became effective for 20
years more, is not in effect now.

The CHAIRMAN, The Chair will eall upon the committee
to produce the law which supports the amendment.

Mr. BURKE of South Dakota. I have called ilre attention
w0f the Chair to the treaty of 1877.

The CHAIRMAN. Does the treaty of 1877 provide for the
cuployment of Indians, as contemplated by this amendment?

Mr. BURKE of South Dakota. - I do not think the gentleman
from Illinois makes the point of order that Indian labor shall
be employed wherever possible. If he bases it on that, we will
have to modify it. I presume he bases the point of order on
t}lﬁ claim that there is no authority of law for the appropria-
tion.

Mr. FOSTELRL. That there is no authority of law for the ap-
propriation.

The CHAIRMAN. The Chair will call upon the committee,
if they undertake to support the bill in this respect, to furnish
him the aunthority of law upon which they rely. .

Mr. BURKE of South Daketa. I will say to the Chair that
here is an appropriation that has been made for years and
years, and no Member has ever raised a point of order against
it.. If the point of order is insisted upon, as I assume it is,
then I ask unanimous consent that the matter may be passed
over until we can furnish the Chair with the authority that
justifies the appropriation.

Mr. STEPHENS of Texas. I have no objection. We have
to rise at 5 o'clock, and I think we ought to proceed with the
bill as far as possible.

The CHAIRMAN. The gentleman from Texas asks that this
particular provision of the bill may be passed over without
prejudice, to be returned to at the pleasure of the comunittee.
Is there objection?

There was no objection.

The Clerk read as follows:

For support and malntenance of daiy
ithe Sioux Indians, including the ercction and repairs of school build-
gs, $200,000, to be expended under the agrecrment with said Indians
in section 17 of the act of March 2, 1880, which agreement is hereby

and Indastrial schools amon

extended to and including June 30, 1014,




1913. : CONGRESSIONAL RECORD—HOUSE.

1199

AMr. FOSTER. Mr. Chairman, I reserve a point of order to
that iten.

Mr. BURKE of South Dakota. T hope the gentleman from
Illinois will reserve the point of order.

Mr. FOSTER. I sant to say that in this bill we are appro-
priating money for schools. I do not know how much truth
there may be in all the statements that are made, but I observe
that it is claimed in an article that I saw in the New York
Herald, in reference to Indian affairs, that there is a school
in North Dakota which the commissioner has asked to be
abandoned, and yet it is impossible to get it closed up. o

Now, the gentleman from South Dakota is not only familiar
with the situation in his State, but I take it that with his long
service on the Committee on Indian Affairs he is conversant
with the situation in North Dakota. I would like to ask the
gentleman if there is any foundation for the statement that we
are maintaining a lot of Indian schools, especially this one, ap-
propriating for it, merely because it has been established, and
like any other Government dnstitution located in the com-
munity, it is very hard and almost impossible to get it abandoned?

Mr. BURKE of South Dakota. Mr. Chairman, I have not
geen the article that the gentleman refers to so that I do not
know to what school it refers. I presume it refers to the
school at Walipeton or at Bismarck, in North Dakota.

AMr. FOSTER. It is the school at Bismarck.

Mr. BURKE of South Dakota. I think the department on*

one or two occasions failed to estimate for the Bismarck school,
and was opposed to the appropriation for its continuation. Bpt
the committee looked upon it differently and provided for it.
This appropriation that the gentleman has raised the point of
order against is entirely to be expended for the reservation
schools. It has no reference to n nonreservation school, such
as the one at Bismarck, N. Dak.

Mr. FOSTER. I wanted to get the gentleman's idea about
the school at Bismarck. I happened to be ealled away when the
irem was passed and did not get an opportunity, or I should
have moved to strike it out.

Mr. BURKE of South Dakota. Last year it was represented
to the committee that the school at Fort Berthold, west of
Bismarck, had been burned, and that Bismarck was located cen-
trally so that the Indian pupils could be obtained from the
several reservations, and that there was a need for its con-
tinuation, and that by continuing it we might avoid rebuilding
the school where the one was burned, At any rate, the com-
mittee last year appropriated for the school, nofwithstanding
it was not estimated for. But my recollection is that this year
the school was estimated for. That school was located origi-
nally at Bismarck against the judgment of the Indian Depart-
ment, and it was done at the instance of the Representatives
and Senators from that State who thought that there ought
to be an Indian school at Bismarck, and one was provided. But
that is in another State from my State.

AMlr. FOSTER. It would be natural for the Commissioner of
Indian Affairs to estimate for the school this year after he had
refused to estimate for it and Congress had appropriated for it.

Now, another question. Does not the gentleman think that
this is possibly a good time to spend some of this money in the
Treasury for the education of the Indians and let them spend
their own money to become self-reliant, as long as the gentle-
man from Sonth Dakota believes in that policy?

Mr. BURKE of South Dakota. As far as the Sioux Indians
are concerned, I think it will be admitted that largely at my
instance the Federal Treasury has been relieved from the ex-
pense of several hundred thousand dollars annually in moneys
that are necessary for the care and support of the Indians by
taking it out of their own funds. I have gone to the extreme,
and to such an extent that at the present time the Sioux In-
dians are not feeling very kindly toward me. They are human.

Mr. FOSTER. I am so far away from them that I do not
think they can get at me.

Mr. BURKE of South Dakota. The gentleman from Illinois
ought to realize that these are the real Indians of the country;
they are not mixed bloods. Most of them are full bloods. and
only a few years ago were blanket Indians. I am speaking of
the Sioux.

Mr. FOSTER. Does not the gentleman think that the money
that they have in ‘the Treasury is sufficient to pay the expenses
of their education?

Mr. BURKE of South Dakota. T will say to the gentleman
from Illinois that therve are two or three of the Sioux Tribes
that have no money in the Treasury, except their interest in the
$3,000,000 trust fund which bears 5 per cent interest, and half
of that may be expended by the Secretary of the Interior for
education.

Mr, FOSTER. Of course, I realize that this is a tribal school,
and upon a better footing than some of the other schools.

Mr. BURKE of South Dakota. The item in the bill to which
the gentleman raises the point of order contains no appropria-
tion that is used for any school outside of the reservation.

Mr. FOSTER. I see that there is some merit in this that is
not in some of the others, but in view of the fact that we have
appropriated quite a large sum of money for other schools in
South Dakota, unless we can get rid of some of the other schools
I shall have to insist on letting this item go out.

Mr. BURKE of South Dakota. 1 would like unanimous con-
sent to have this item passed, in order that we may furnish
anthority of law for the appropriation.

Mr. FERRIS. Mr. Chairman, reserving the right to object,
we have heard with no little pleasure about the tremendous
extravagance prevailing in the State of Oklahoma, and with no
little patience about the rigid economy that has been practiced
in South Dakota. I want to call attention to some of the
unusual, fabulous economies prevailing in that remarkable State,

They have 20352 Indians. They are worth $41.015,702.05.
They receive in Federal moneys this year $646,500. The specifie
appropriations for specific schools with a little handful of
Indians—20,000—as follows:

_Flandreau, $60,500; Pierre, $42,000; Rapid City, $53.500. The
Sioux get $207,000. The Sioux again get $£200,000 in a separate
paragraph, unless this point of order is sustained, and following
down the bill the Yanktons get $14,000.

Now, Mr. Chairman, this is the situation in the State of Okla-
homa. We have one school specifically provided for and only
one. In the State of Oklahoma we have approximately 120,000
Indians. In the State of South Dakota they have 20,000 Indians.
Here we have an item so patent that it is subject to a poiut of
order, that if specifically prescribes that it shall be carried
along for another year. The item that has been passed by
unanimeous consent is clearly subject to a point of order. In
1868 they provided a treaty, which was a fat one indeed, which
lasted for 20 years. That carried it along until 1889, It was
then extended for 20 more years. That has expired and four
years have elapsed since that time. The treaty of 1877, con-
jured from somewhere, the Lord only knows, is intended to
obviate both of these former treaties, but it does not do it. The
freaty of 1877, in article 8, prescribes as follows:

The provisions of said treaty in 1888, except that herein modified,
shall continue in full force.

I read from the treaiy of 1877, which reached back and sub-
jects those Indians to the same limitations that the treaty of
1868 imposed upon them.

I do not know what the attitude of the Chair may be; I do
not know what the attitude of the House may be: but I want
to say here and now, with nearly all the Indians in the United
States in our State, that I shall not sit here longer and have
our State muckraked and hounded without letting this House
know the true facts. Our State has nearly half the Indians
in the whole country, and some of the provisions’ in the Okla-
homa section of the bill read as follows. I refer now to the
tribe of Indians that reside in the county in which I live. This
is to pay the agents, to pay the help, to pay the people who
administer the affairs of those Indlans, usually appointments
made strictly from a partisan standpoint. This is the langunge:

The Secretary of the Interlor is hereby authorized to withdraw from
the Treasury of the United States, at his discretion, the sum of
$25,000, or so much thereof as may be necessary, of the funds on de-
}losit to the credit of the Kiowa, Comanche, and Apache Tribes of
ndians in Oklahoma, for the support of the agency and pay of em-
ployees maintained for their benefit.

There are two sides to this question, and there are two good,
strong sides to it. We withdraw the money from the Treasury
that belongs to the Indians to pay the help in my State. The
genfleman from South Dakota [Mr. Burxe] has every little
one-horse school #n his State provided for specifically, and Iugs
in two items embod